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Dr Martin Barnes CBE FREng BSc(Eng) PhD FICE FCIOB HonFAPM 
FInstCES CCMI  
  
Martin Barnes has been working in project management for the last 30 years. 
The management consulting business which he founded merged with what is 
now PricewaterhouseCoopers in 1985. Since 1996 he has been an 
independent consultant.  
 
Martin Barnes has advised many of the largest businesses and other 
undertakings on project management and other matters, both in the U.K. and 
elsewhere. He specialises in the organisational and human aspects of project 
management, contracts, risk management, funding and procurement and 
financial control. He has carried out many assignments in the public sector 
and for government bodies. He has been a project management adviser to 
the World Bank and other international lending agencies. 
 

He has investigated the management of many projects in the defence, engineering and construction sectors. 
 
Dr Barnes has been responsible for a number of developments in civil engineering project management 
technique now widely used. He  designed  and  compiled  the  first edition of the  Civil Engineering  Standard  
Method  of  Measurement in the  1970s.   He also led the team which conceived, designed wrote the first edition 
of the New Engineering Contract (the NEC). The NEC is the only standard contract system designed to stimulate 
application of modern, collaborative project management techniques around all the organisations involved in a 
project and to shrink the likelihood of disputes. 
 
Martin Barnes is President and a former Chairman of the Association for Project Management, the professional 
body for project managers in the UK. He is a former President of the Institution of Civil Engineering Surveyors. 
He is a former Chairman of the Council of the International Project Management Association. He was Executive 
Director of the Major Projects Association from 1997 to 2006. He is an associate fellow of the Saïd Business 
School, University of Oxford. He is a recipient of the Chartered Institute of Management’s Special Award and of 
the Institution of Civil Engineer’s Watson Medal, President’s Medal and Spirit of Telford Award, all for his 
personal contribution to the development of project management methods and techniques. He is a Churchill 
Fellow.  
 
He is chairman of the Independent Disputes Avoidance Panel for the London 2012 Olympics programme.  He 
was made CBE in the Queen’s Birthday Honours 2009 for services to civil engineering. 
 
 

Dr Ron Watermeyer CEng, PrEng, PrCM, PrCPM, BScEng, DEng,, 
FSAICE, FIStructE, FICE 
 
Ron Watermeyer commenced his career with the South African Railways and 
Harbours (now Transnet Limited) where he was exposed to most facets of civil 
engineering during the construction of the Sentrarand Marshalling Yard Complex 
at Bapsfontein, In 1984 he moved to the Structural Design Office where he gained 
extensive experience in the design of structures in masonry, timber, steel and 
concrete. In 1988 he joined the firm, Soderlund and Schutte and became a 
director in 1990.   
 
Ron has been at the forefront of many development initiatives in South Africa 
since the early 1990s including the reinterpretation of building regulations, the 
classification of sites in terms of geotechnical characteristics and building practice, 
changing construction methods, technologies and practices to facilitate socio-
economic development imperatives and the conceptualisation and implementation 

of a construction procurement system to reflect societal expectations. He has developed many South African 
National Standards and is currently leading the development of ISO standards for construction procurement, 
based on his pioneering work in South Africa. He has authored and co-authored over 70 papers on a range of 
topics.  In 2009 he was awarded a senior doctorate (Doctor of Engineering) from the University of the 
Witwatersrand for his published work on contributions to the delivery of infrastructure for the advancement of a 
changing South African society. 
 
Dr Ron Watermeyer has served as a board member of Agrément South Africa (1999-2004), a vice president of 
IStructE in 2001/02 and SAICE’s 101st President in 2004. He has chaired Standards South Africa’s Technical 
Committee for Construction Standards since 2000 and has been a Trustee of Engineers Against Poverty (UK 
registered charity) since 2005.   He has received the SAICE 1999 President's award, the SABS 2005 Standards 
Development Award and the Institution of Structural Engineer’s 2009 Lewis Kent Award (premier service award). 

 



Andrew Baird CEng, PrEng, BScHons  MSAICE, FICE, MAPM 
 
Andrew Baird founded Engineering Contract Strategies (ECS) in 1993 to provide 
independent professional services on contracts to all sectors of the engineering 
and construction industry.  
 
Andrew’s background includes work in the design office on a variety of hydro 
electric and tunnelling projects in UK, USA and South Africa, and several years 
experience on construction sites with major contractors. This included work on 
most prestressed concrete structures, large diameter concrete pipelines, process 
plants and power stations. His senior level appointments included factory manager, 
and Group Technical Manager for a pipe manufacturer, Project Engineer and 
Project Manager on a wide range of major engineering projects in Libya, including 
the deep water harbour and Fast Attack Naval Base project in the Gulf of Sirte.  
Since settling permanently in South Africa in 1982, he has been both project 

engineer and project manager on a number Eskom projects, including Tutuka, Majuba, Palmiet and Koeberg 
Power Stations and headed the civil and building project management function in Eskom’s then Engineering 
Group.  In 1989 he was made a Corporate Consultant for the procurement and contract management affairs of 
Eskom, a position he held for 8 years.  It was during this time that he became involved in the early development 
of the New Engineering Contract, and with Eskom’s support was seconded to the UK to assist with the final 
development right up to publication of the first edition in 1993. 
 
Andrew has been a member of the New Engineering Contract drafting Panel for the Institution of Civil Engineers 
in London since inception and has had a substantial role in drafting most of the NEC3 family of documents.  He is 
on the executive committee of the Joint Civils Division at SAICE, co-author of the book, NEC and Partnering: The 
Guide to Building Winning Teams, and has been invited as a guest speaker at conferences in many parts of the 
world. 
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Session 1
Why use the NEC on a 
construction project?

Dr Martin Barnes
CBE FREng FICE

The drivers for the creation of the NEC
The distinguishing features of the NEC

The benefits from using the NEC on a project
Dr Martin Barnes                                                
26 August 2009

The drivers for the creation of the 
NEC

• The standard contracts in use before NEC 
was published did not include or 
accommodate any part of project 
management technique

• They motivated behaviour which was 
unhelpful to project success

Dr Martin Barnes                                                
26 August 2009

Problems with traditional contracts 
(FIDIC, ICE, RIBA JCT, IChemE, 

etc.) 
• A climate of  dispute on too many projects 
• Too many disputes went to arbitration or the 

courts
• The client lost  control as soon as the main 

contract was signed
• No way for the client to control how risks or 

variations were managed

Dr Martin Barnes                                                
26 August 2009

Problems with traditional contracts

• No way of trading off cost and time 
implications of problems

• No certainty of completion date or final cost
• Quite different contracts used all around the 

supply chain
• Contract language hopelessly complicated 

and vague

Dr Martin Barnes                                                
26 August 2009

Problems with traditional contracts

• Contract structure confusing  - cross 
references

• Conflicting motives of  ‘engineer’ or 
‘architect’

• Independent or client’s man?
• Designer, technical expert or project 

manager?
• Narrow range of use

Dr Martin Barnes                                                
26 August 2009

Problems with traditional contracts

• Had to use a bill of quantities - complicated 
and irrational system

• Inflexible – could not use for cost 
reimbursable, management or target cost          
contracts 

• Settlement of final accounts took a very 
long time after completion
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Problems with traditional contracts

• Subcontracts and design contracts were not 
consistent with main contract

• The rights to extension of time were vague
• Management of nominated subcontractors 

was ineffective
• There was no recognition of the need to 

manage risks

Dr Martin Barnes                                                
26 August 2009

The distinguishing features of the 
NEC

• It has none of the problems of the 
traditional contracts!

• Its advantages are of three types
- Flexible
- Clear and simple
- Stimulates good project management

• Let’s look back at the problems with 
traditional contracts

Dr Martin Barnes                                                
26 August 2009

The benefits from using the NEC on 
a project

• All the problems listed earlier disappear!

Dr Martin Barnes                                                
26 August 2009

Consequences of using the NEC

• Estimators at main and subcontract level are 
very clear about the risks they have to price

• There is no motive to price in expectation of 
variations and delays and no benefit from 
crafty tendering

• Contractor’s and subcontractor’s risk from 
an application of an irrational system is 
gone

Dr Martin Barnes                                                
26 August 2009

Consequences of using the NEC

• Lowest  tender is the contractor who will do 
the work most efficiently – not the one who 
has most seriously underestimated the risk 
or the one who has spotted the most 
opportunities for jacking up the final price

• Client’s can actually manage the work and 
integrate it with management of other parts 
of their scheme

Dr Martin Barnes                                                
26 August 2009

Consequences of using the NEC

• Foresighted management by client and 
contractor is rewarded and, therefore, 
stimulated

• Sloppy design by  engineer or architect  as 
designer  cannot be concealed from the  
Client by Engineer or Architect as manager

• Thinking ahead and risk management are 
deeply embedded in the system
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Most important is:

• The client, designer, contractor and 
subcontractors are motivated to work as          
an integrated team to help solve each 
other’s problems

• They all have a much increased chance of 
achieving their own objectives for the 
project

Dr Martin Barnes                                                
26 August 2009

Why use the NEC on a 
construction project?

Dr Martin Barnes
CBE FREng FICE

Cornbrash House
OX5 3HF

U.K.
Cornbrash@aol.com
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Session 2

Target contracts
and their potential application 

in South Africa

Midrand 26th August 2009

Dr Ron Watermeyer 

DEng, FSAICE, FIStructE, FICE

Developing a project brief
Project Brief is progressively developed from

Outline 
statement

Strategic 
Brief

Concept 
report

Design 
Development 

Report

start

Production information

Manufacture, fabrication  and 
construction information

Completed 
works

Construction 
based on 

informationDevelopment 
of the design 

of 
construction 

works

Planning 
processes

Traditional preplanned approach

Post works 
completion

6

Manufacture, 
fabrication  and 
construction 
information

5

Production 
information

4

Design 
development

3

Concept 2

Preparation1
Stage Time line

Design

Construction
(Contractor)

Completion
Date

Access 
date Defects 

Date

Design by employer

Procurement

(Usually done 
by contractor)

Traditional roles

Stage 1: 
Preparation

Stage 2: 
Concept

Stage 3: Design 
Development

Stage 6: Post 
works completion

Stage 4: Production information

Stage 5: Manufacture, fabrication  
and construction informationContractor

Originally 
done by 

client but 
over time 

transferred 
to 

consultants

Outline 
statement

Planning 
processes

Construction 
based on 

information

62Academia 
2328Industry or business
5131Consultants
1015Local government
412

Government 
including provincial

612
State owned 
enterprises

20051967

Percentage 
distribution (%) of 
engineers and 
technologist

Employer

Distribution of employment over time

Stable

Migration 
from public 
sector to 

consulting 
sector

Scope of work

Stage 1: 
Preparation

Stage 2: 
Concept

Stage 3: Design 
Development

Stage 4: Production 
information

Outline 
statement

Scope of work for 
construction work 
contract

Procure consulting services

Procure 
construction works

Priced 
contract 
based on 

lump sums 
or bill of 

quantities

Scope of work for 
consulting 
services contract

Fee based on percentage of cost of 
construction – allows project to be 
developed as it unfolds
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Traditional forms of contract
• framed around 

- the design by employer contracting strategy

- lump sum contracts or bills of quantity

“Fast track” projects 

What happens if all the work cannot be identified at the time 
when the contract is concluded ?

• Prime costs – amounts for materials to be supplied by 
the contract are included in bills and replaced by 
actual cost when item is fully specified

• Provisional sums / budgetary allowances and 
contingency allowances

• Nominated and selected subcontractors 

Fast track projects

Contract value of main contract 
excluding subcontracts and 
related markups (fixed 
component)

Estimated value of subcontracts 
including markups (highly 
variable component)

Price adjustment for inflation
(projected component)

Contract value at award

Cost overruns on fast track projects

Contract value of main contract 
excluding subcontracts and 
related markups (fixed 
component)

Estimated value of subcontracts 
including markups (highly 
variable component)

Price adjustment for inflation
(projected component)

Contract value at award

Final contract value

Actual value of 
subcontracts 
including 
markups

Final price 
adjustment 
for inflation

Difference = risk 
associated with delivery 
model / poor estimates

Cost of 
changes to 
scope of work 
after contract 
concluded

PAY AS YOU GO SYSTEM

Office of Government Commerce (UK)

Common Minimum Standards for Procurement of Built 
Environments in the Public Sector

Procurement strategies and contract types must support the
development of collaborative relationships between the 
government client and its suppliers and shall facilitate the early 
appointment of integrated supply teams (each part of which 
should incorporate an integrated supply chain).

Guidance states:
Traditional, nonintegrated procurement approaches should not be 
used unless it can be clearly shown that they offer best value
for money – this means, in practice they will seldom be used.

What would we like to do differently?

• get early contractor involvement e.g. design and 
build / develop and construct

• improve integration in the project

• use tools for value and risk management

• collaborative relationships

• partner / share the cost risk

• develop long term relationships
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What would we like to do differently?

• get early contractor involvement e.g. design and 
build / develop and construct

• improve integration in the project

• use tools for value and risk management

• collaborative relationships

• partner / share the cost risk

• develop long term relationships

How is this done without lump sum contracts /bills of quantities?

1) appoint a contractor in the absence of a scope of  work?

2) share the cost risk?

How do we enter into long term relationships without a firm 
scope of work

Wages and 
salaries

Materials at 
open market 
rates

+
Overhead 
fee

Equipment at agreed 
rates, market related  
rates or percentage up or 
down on a hire list

Subcontract costs

Fee

Fee

+

+

Tendered

Tendered

Tendered

Tendered

Tender margins, overheads and equipment and be paid on 
this basis

nec3 Engineering and Construction Contract
Target contract (Options C and D)

Defined cost:

• Amount due to subcontractors before any deductions for 
retention etc, delay damages etc

plus
• Cost of components in the Schedule of Cost Components 

NB. Costs not included in defined cost is in the Fee

Disallowed costs need to be deducted

nec 3 schedule of cost components

amounts paid by insurers (deducted)Insurance 7

hourly rates for categories of staff plus 
percentage overhead

Design6

hourly rates for categories of staff plus 
percentage overhead

Manufacture and 
fabrication

5

payment for water and electricity, payments to 
local authorities, and overhead charge for 
overheads in Working Areas (percentage x 
people cost)

Charges4

competitive tendered or market related prices Plant and 
Materials

3

agreed, competitive tendered or market related 
prices 

Equipment2

cost of people according to time worked in the 
Working Area 

People1

Basis of costComponent #

Disallowed cost

• Cost which the Project Manager decides :

-not justifiable

-should not have been paid to a subcontractor

-was incurred because a contractor did not follow a 
procedure or give an early warning

• Cost:

-of correcting defects after completion or caused by 
Contractor not complying with a constraint on how he is to 
provide the works

-of plant, materials and resources not used to provide the 
works (after allowing reasonable wastage / availability / 
utilization)

-associated with an adjudication or tribunal

Cost reimbursable contract

• Contractor paid Defined Cost plus Fee 
• Contractor forecasts out turn at monthly intervals
• Compensation events change the forecast

Question: how do we control productivity?

nec3 – ECC Main Option E
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Target contract

ISO 6707-2, Building and civil engineering - Vocabulary -
Part 2: Contract terms

a cost reimbursement contract in which a preliminary  
target cost is estimated and on completion of the work 
the difference between the target cost and the actual 
cost is apportioned between the client and the 
contractor on an agreed basis

Key issues

the employer and the contractor need to 
• agree on the target
• how to pay the Contractor for work done
• how to adjust the target to compensate the 

contractor for changes in the scope and timing of 
the works, the failure by the Employer to act timeously in 
accordance with the provisions of the contract, 
encountering physical conditions which are considered 
unlikely to occur, price inflation etc; 

• how to incentivise the contractor to propose changes to 
the scope which result in financial savings

• how to share any savings or overruns

C - Target contract with activity schedule
D - Target contract with bill of quantities (not recommended)

Used where the client wishes to share the cost risk

Total of Prices is the ‘target’
– Kept equitable by compensation events

• Paid on a cost reimbursable basis (Defined cost plus Fee)
• Over-run, under-run is shared in accordance with an agreed 

formula

Main Options C and D – Target contract
Target based on:

The Prices =  lump sum prices for each

activity unless later changed

in accordance with the contract

Monthly payments based on: 

Price for Work Done to Date  = total Defined Cost plus the Fee

(Defined cost = payment to subcontractors + cost of 
components in cost schedule less disallowed cost )

Target controls
productivity

nec 3 ECC provisions 

Agreed target

Payment for 
work done

Compensation events 

“Target cost “ is adjusted for compensation events except where 
the Works Information is changed following proposals made by 
the Contractor   

Incentivised contractor

Change management

gain (share 
of savings)

Rand

Target Price (initial) 

Target Price (final) 
adjusted for 
compensation events

Final “cost”

Contractor gain

Rand

Target Price (initial)
Target Price (final) 
adjusted for 
compensation events

Final “cost”

pain (share of 
cost overrun)

Contractor pain

payment to 
contractor

payment to 
contractor

Sharing of 
savings / overruns
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Pain and gain proportions

Gain / pain calculated for each increment separately

20%30%15%20%< 80%

40%40%15%30%80 - 90

50%50%30%40%91 - 95

50%50%45%50%96 - 100

100%50%50%50%101 - 105

100%75%60%60%106 - 110

100%75%75%70%111 - 120

100%100%15%20%>120 %

Contractor’s shareShare 
range

Guaranteed 
maximum price

Contactor looses profit 
but not “put out of 
business

Little incentive / not 
much likelihood of 
bringing costs to 
below this level

Procurement of contractors

Open book accounting

Financial Offer + Quality + (Preference )

Evaluate Financial Offer based on:
• tender assessment schedule with assumed 

costs and tendered parameters

• tendered target price tender assessment 
schedule with assumed costs

Quality evaluation is very important 

Option 1 
Negotiated 
target price

Option 2 
Tendered 
target price 

Auditing the SCC

Invoices and proof of payment
Hourly rates in contract data 

Design outside of 
the working area

Hourly rates in contract data Manufacture & 
fabrication

Invoices and proof of paymentCharges

Invoices and proof of paymentPlant & materials

RandVerificationComponent

Invoices and proof of payment
Log sheets

Equipment

Payroll sheetsPeople

NEC3 contracts

Designed to encourage collaboration and teamwork

Provide:
• effective control of change
• speedy agreement of time, quality and cost impacts of 

change
• improved early forecasting of end costs
• greater accuracy of end date forecasts
• early warning of risks and potential change 
• quick dispute resolution mechanisms. 

Outcome – risks can be shared

Foundational to collaborative relationships

NEC3 contracts
The key processes and procedures associated with the NEC 
typically relate to: 

• Risk management (risk register)

• Time control (accepted programme)

• Change control (compensation events)

• Cost control (focus on out-turn cost)

• Acceleration

• Quality control (defects reporting and rectification)

• Standard reporting requirements

• Dispute resolution (adjudication)

Early warning
Party gives an early warning to other Party as soon as 
becoming aware of a matter that could:
• increase the total of the Prices
• delay Completion
• change the Accepted Programme
• delay meeting a Key Date or
• impair the performance of the works in use

(The Contractor  may also give an early warning regarding 
any other matter which could increase his total cost)

Risk management (Early warning)
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Early warning Contract Data by Parties
identify matters to be 
included in the risk 
register prior to the 
formation of the contract. 

The Employer / PM enters 
early warning matters in 
the Risk Register

Either Party may instruct the 
other Party to attend a risk 
reduction meeting; those 
attending co-operate in
• making and considering 

proposals to avoid or 
reduce the risk, 

• seeking solutions,
• deciding actions, 
• updating Risk Register

Risk register

The Employer revises 
the Risk Register to 
record the decisions 
and issues the revised 
Risk Register

Risk management (Risk Register)

Accepted Programme: Programme identified in the 
Contract Data or the latest programme accepted by the 
PM. The latest programme accepted by the PM
supersedes previous Accepted Programmes

Contractor obligations:

Complete work by Completion date and if not face delay 
damages, unless the Completion date is changed by 
compensation events.

Do the work so that the Condition stated for each Key Date 
is met by the Key Date, failing which the Employer may 
recover additional costs incurred in carrying out the work or 
by paying an additional amount to Others in carrying out 
work

Time controls (Accepted programme)

The Accepted Programme includes:
• various Key Dates
• the order and timing of operations
• the order and timing of work of the Employer and   

Others
• provisions for float and time risk allowances
• for each operation, a statement of how Contractor 

plans to do work, or if applicable, how each item in a 
Task or activity relates to the operations on each 
programme

• any other information which is required in terms of the 
Works Information

A programme needs to be updated:
• on instruction by the Employer 
• when the Contractor chooses
• within the interval stated in Contract Data 

Accepted programme

Compensation events are events which, if they occur, 
and do not arise from the Contractor's fault, entitle 
compensation for any effect the event has on the 

• Prices

• Key Dates 

• Completion Date

The assessments of compensation events deal with both 
additional money and additional time

Creates rolling “final account” with early settlement and 
no late end of contract claims for delay and/or disruption. 

Change controls (Compensation events)

Design works

Scope works

Document works

Construct  
works

Hand over 
works

Decision taken to 
proceed with a project 
(funds in place)

Appoint design 
professionals on 
percentage basis

Award construction works 
contract on lump sum / 
bills of quantities

Contract 
completed

Opportunities

Project cycle 
with 
traditional 
pre-planned 
contracting 
strategy

Design works

Scope works

Document  works

Construct  
works

Hand over 
works

Decision taken to 
proceed with a project 
(funds in place)

Appoint Contractor 
on Target Contract 
(negotiated target 
price)

Contract 
completed

Design and build 
contracting strategy

Project cycle

Develop 
concept for 
works

Agree Target Price / 
evoke escape 
clause
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Framework agreements

ISO/DIS 10845 defines a framework agreement as:

agreement between an organization and one or more 
contractors, the purpose of which is to establish the terms 
governing contracts to be awarded during a given period, in 
particular with regard to price and, where appropriate, the 
quantity envisaged

Contract period – 3 to 5 years

Contractor can be instructed to perform works within  this term 
even if it extends beyond the term

Develop 
concept for 
works

Scope works

Document  works

Construct  
works

Hand over 
works

Project cycle

1

2 3 4

Programme of projects

Framework Agreements

Design works

Appoint framework 
contractor

Agree Target Price

Cost models

• Allocate costs on projects to elements

• Develop elemental cost model

• Use elemental cost model to benchmark target 
price

Case study – eThekwini – replacement of city’s AC water 
mains

Programme management contracts
Employer

Programme manager 4 x Design professional team

4 x Large contractor

16 x Subcontractors

3
Engineering and construction 
contract

Professional service contract

CIDB Specification for social and economic 
deliverables in construction works contracts

Time frames
Feb 2007 - concept introduced 

- workshop with officials, consultants and contractors
Mar 2007 - calls for expressions of interest
May 2007 - shortlisted respondents invited to tender
May 2007 - tenders closed
June 2007 - tenders evaluated and awarded

1 July 2007   - work starts (new financial year)

Production – ~  80 km /month  
Temporary workers employed
(rotate every 4 months)  - 3 800 workers (21% of total cost)           

- training offered in pipe laying etc
- HIV Aids awareness workshops

16 Subcontractors (co-contractors)
- current annual turnover mostly 
« R750k but up to R5m

- key performance assessment at 
inception and at regular intervals

- performing 10% of value of work 
but planned to increase to 20%

- end turnovers in 2010 projected to  
be  between R1m and R 10m

-One official managing 
the project
-Contracts awarded 1 
July 07
-Three year contract
Expenditure at 1 Sept 
08 > R400 m

Project outcomes
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University of the Witwatersrand - Capital projects programme
Call for expression of interest – shortlisted three tenderers

Invite tenderers to submit a target price based on available 
information

Evaluate tenders on the basis of:

• preference

• financial offer (total of prices from activity schedule plus 
adjustment to reflect the impact of the tendered parameters 
(percentages and rates)

• quality (cost control systems; organization and staffing, 
experience of staff allocated to the project and proposed 
programme (activity schedule, proposed completion & 
approach to activities)

Revise activity schedule to suite budget prior to signing the 
contract / negotiate work for other projects in the programme

Separate design team

Component
1 People
2 Equipment
3 Plant and Materials
4 Charges
5 Manufacture and       
fabrication
6  Design

Subcontractor fee 
percentage

Direct  fee percentage

Total of prices for equipment, 
plant and materials and 
labour for all the activities 
associated with own work in 
the working area

Preliminary and general items 
Supervisory staff 
Storeman and security guards
Transport of workers to site
Head office overheads
Profit
Insurance
Performance bond&finance on retentions
Attendance on subcontractors
Electricity, power and water
Notice board
Telephones
Towercrane
Site accommodation and storage sheds

Mapping exercise

Approach to design and construct

Stage 1: 
Preparation

Stage 2: 
Concept

Stage 3: Design 
Development

Stage 6: Post 
works completion

Stage 4: Production information

Stage 5: Manufacture, fabrication  
and construction information

Outline 
statement

Planning 
processes

Construction 
based on 

information

Appoint 
contractor

Paid hourly rates 
for design staff 
plus percentage 
overhead plus fee

Agree target cost 
or call for tenders

Dr Ron Watermeyer
DEng, FSAICE, FIStructE, FICE

Soderlund and Schutte

watermeyer@ssinc.co.za
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Session 3
Getting the best out of using the 

NEC
Dr Martin Barnes

CBE FREng FICE

Choosing the right contract strategy
Risk Management

Compensation events
Control of time and quality

Dr Martin Barnes                                                
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Choosing the right contract strategy
• Main Options

- A   Priced contract with Activity Schedule
- B   Priced contract with Bill of Quantities
- C   Target contract with Activity Schedule
- D   Target contract with Bill of Quantities
- E    Cost reimbursable contract

• When to choose which? 
• When to switch at levels down the supply chain
• Secondary options
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Risk Management
• A very important aspect of NEC
• Clause 16 Early Warning

- The Project Manager maintains a Risk
Register – a list of all likely problems (risks) 
of which anybody has given an early warning 

- Their is joint consideration, leading to
decision about what to do to shrink or    
eliminate risks before they hit

- The decision includes who will do what and
who will pay
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Risk management

• On some well run contracts, the early 
warning procedure takes over from normal 
‘progress’ meetings

• People realise that good, collaborative risk 
management is essential to finishing on 
time and within budget 
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Compensation Events
• A compensation event is an event of which the 

cost and time consequences are at the buyer’s 
risk

• This means at the Employer’s (Client’s) risk in 
a main contract, at the  Contractor’s risk in a 
subcontract, etc.

• The main compensation events are listed in 
Clause 60. Some options have one or two of 
their own
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Compensation events

The list is fairly conventional for a 
construction contract
• Except that the events are more precisely 

defined. – e.g. weather, ground conditions
• All instructions to vary the work to be done 

are compensation events
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Compensation events
Unlike traditional contracts, cost and time are 
handled together in NEC
• Compensation events  are grounds for both extra 

payment  and extra time
• This is so that the Project Manager can manage 

the consequences of the event taking cost and 
time interactions into account.

• For example, an event affecting a non-critical activity 
might be dealt with at  minimum cost, an event affecting 
a critical activity at minimum delay
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Compensation events
Unlike traditional contracts, payment for extra  
work is not based on the original contract prices 
– It is based on the Contractor’s forecast of what the 

extra work will cost – with allowances for the 
Contractor’s risks

– This reduces both parties’ risk of a wrong valuation 
of the extra work and is a very important change from 
traditional contracts in NEC
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Control of Time and Quality
In NEC, the three classic project management 
controls of cost, time, and quality are addressed 
clearly
- Cost to the Client  is determined  by  the  original  

contract  sum and the assessment of  compensation 
events

- Time is determined by joint management of the 
programme for the work set out in the contract 
(section 3) 

- Quality is determined by the description of the work to 
be done (Works Information) and the checking of 
compliance with it by the Supervisor (section 4)
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Control of Time

• The NEC contract includes a time control 
process which is much more detailed than in 
any other standard contract. It is in the 
clauses of  Section 3

• The Contractor has to produce a very 
detailed programme with a method 
statement.
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Control of Time

• The contract includes processes for 
approval of this programme by the Project     
Manager and for it to be updated as the 
work proceeds and the remaining work 
changes

• The process is linked to the Compensation 
Event process so that the current 
programme always takes changes to date 
into account
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Control of Quality

• The person who controls quality for the 
Client is called the Supervisor

• He, she or they are technical. They are  not  
the project  manager or the designer

• The  procedure  for the  Supervisor  to 
check , test , inspect, etc. are all set  out  in  
Section 4. They are detailed but not 
revolutionary  
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Purpose of the NEC User Group

• To exchange ideas on NEC application
• Improve current practice
• Provide feedback for continuous 

improvement
• A forum for users to discuss their problems 

and check their own interpretations

Andrew Baird 2

Objective of this session

• Confirm the theory behind NEC change 
management

• Review some problems with the process
• Application of the Schedule of Cost 

Components and tendered percentages
• Suggestions for improvement

Andrew Baird 3

NEC change management

• The effect of the event on the Contractors 
actual cost and time
– A cost reimbursable approach with no 

reference to tendered rates
– Is this fair?  Logical?

• Still not understood and accepted by 
many users
– Why not?
– Constantly reverting back to Bill rates
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The cost plus approach

• What is cost and what is in the ‘plus’
• For cost NEC decided to have a mix of 

tendered rates (Equipment & design) and 
amounts paid by contractor

• For the plus, NEC decided to allow 
contractor to tender an uplift percentage 
to cover anything not identified as cost
– People overhead percentage
– Direct and subcontracted fee percentage
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The effect of time

• Always a demonstrated effect of the 
change event on the programme
– On critical path or not

• No need for artificial programme with 
zero terminal float or E of T to pay for “P & 
G “ items
– Keep time and cost analysis independent
– Time demonstrated by programme; cost is 

cost

Andrew Baird 6
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Problems with the process

• ECC3 now more robust but still not 
applied as intended

• PMs can save ‘weeks’ by being proactive 
under 61.1
– Do not wait until Contractor has to use 61.3

• Alternative quotations for no E of T need 
not always cost more
– Contractor still compensated for his costs
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Shorter Schedule of Cost 
Components

• People in the Working Areas
– Amounts paid by Contractor and 

subcontractor; can only mean payroll cost
– increased by % for people overheads in the 

Working Areas; See paper for suggested 
calculation of this percentage

– If no E of T Contractor will gain as overhead 
already paid under activity schedule or bill 
rates. 
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SSCC – Equipment

• Use of published hire rates with tendered 
premium or discount
– A problem in SA; not enough published 

information
– Contractor may gain if Equipment is owned
– Only compute the effect of the compensation 

event; additional hire time or new Equipment 
required

– Time to be demonstrated by effect on 
programme
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SSCC – Plant & Materials

• Payments for purchasing etc
– Invoice cost or forecast cost (quotation)
– Credit for disposal of Plant and Materials not 

required
• There is no mark up on this item other 

than the relevant overall fee percentage
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Manufacture & fabrication

• Done outside Working Areas
– Amounts paid by the Contractor
– Can be difficult to assess if done in 

Contractor’s own facility
– May have to check with quotation from others

• There is no mark up on this item other 
than the relevant overall fee percentage

• Different arrangement for Options C, D & E

Andrew Baird 11

Design & Insurance

• Rates in Contract Data plus tendered 
overhead
– Rates are not selling rates; cost to company
– Typical industry rates because at time of 

tender Contractor has no idea who may be 
doing the design work

– May need local & foreign rates 
• Insurance 

– Deduct cost which C incurred because he did 
not insure correctly 

Andrew Baird 12
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The tendered fee percentages

• Direct fee percentage on Contractor’s
costs only (Not applied to s/c work) 
– Contractor’s head office overhead & profit, 

bond, insurance
• Subcontracted fee percentage on 

subcontractor’s costs
– Subcontractor’s HO overhead & profit and 

contractor’s mark up / profit on 
subcontracted work

Andrew Baird 13

Conclusion

• Process designed to be fair; cost plus
• Why is it not working?

– Contractors and subcontractors not 
transparent with their costs?

– PM’s not checking costs?
• Suggestions for improvement

– Standard ECC3 costing software application?
– Single Schedule of Cost Components?

Andrew Baird 14

Andrew Baird 15

Thank you for listening – enjoy 
your lunch

Feedback is welcome
andrewbaird@ecsconsult.co.za
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NEC

• NEC has been applied to an amazing variety 
of construction and engineering projects in 
more than twenty different countries

• The simplicity of language is deliberately 
adopted for the convenience of people 
managing projects whose first language is 
not English.

• It is  used for  big projects and small
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Examples

• A good example of a medium sized building 
project is the new Mathematics Buildings at 
Cambridge University. Phase 1 was built using 
the traditional JCT contract. It was very late, 
well over budget and there were legal disputes 
at the end. Phase 2 was built using NEC. No 
cost or time over run or dispute.
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Examples

• One of the more bizarre was the new research 
facility in the Antarctic for the British Antarctic 
Survey. All components manufactured  and 
shipped to site for assembly
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Examples

• The UK Government’s Foreign Office now 
uses NEC for new diplomatic buildings.  This 
shows that NEC is fine for the most 
architecturally demanding and high quality 
buildings. The new embassy in Warsaw was 
recently completed – value £150 million.
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Examples

• Some bigger  projects  in the  UK are 
– CrossRail – a new underground railway in 

London
– High Speed 1 – a new railway from London 

to the Channel Tunnel
– London 2012 – all the projects  for the 

Olympic Games
– Heathrow Airport - Terminal 5
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Examples

• And the  British Government  recommends  
NEC for  ALL publicly  funded  projects  in 
the  UK

• One  of the biggest yet is the Al Raha Beach 
building  project in Abu Dhabi – value $12 
billion
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Collaboration not Confrontation

This is perhaps the most important point of all
• NEC stimulates collaboration across each 

interface
• On a major project such as an industrial 

plant or a railway, there can be a few 
thousand  organisations  involved  if you 
count the whole of the supply chain
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Collaboration not Confrontation

• N organisations  means  N-1  interfaces 
with a contract  governing every one

• What chance of success do you have if there 
is confrontation at every interface?

• What chance of success if you have 
collaboration at every interface?
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Collaboration not Confrontation

• If everybody says ‘How can I help?’ – we 
have a chance. If everybody  says ‘Not my 
problem’ – we have  no chance

• NEC stimulates collaboration. It was 
designed to and the evidence is that it 
actually does
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Involving the Whole Team

• Anybody in the whole team who is not an 
NEC contract will find it difficult to 
integrate with the others. So use NEC for 
everybody

• There are  now versions  of  NEC for 
everybody
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Involving the Whole Team

The NEC family of contracts:
• Construction and engineering main Contract 

ECC3
• Subcontract
• Contract  for simple  work
• Subcontract for simple work
• Professional Services Contract – for  project 

managers, supervisors, designers – even lawyers



3

Dr Martin Barnes                                                
25 August 2009

Resources Required

NEC requires a subtly different team
The Client’s (Employer’s) team members are  
• The  Project  Manager 
• The Supervisor
• The Designers

Each of these can be either a named 
individual or a group, either in-house or 
hired-in
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Resources required
The Contractor’s team will comprise 
• Project Manager
• Planner  
• Estimator

Each of these can be either a named individual or a 
group, either in-house or hired-in
Formerly the team would have included a quantity 
surveyor in place of the estimator
The difference is because managing a project using the 
NEC is a forward-looking process, unlike BoQ based 
quantity surveying
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Resources required

Some users have complained that running a 
project using NEC needs  more management 
resource than the old contracts. There is  no 
hard data on this  but  seems  unlikely  to be 
true as it  is  usual for the final account to be  
finished  when the work is finished, 
occasionally  even before

Dr Martin Barnes                                                
25 August 2009

Legal aspects

• Occasionally a lawyer will advise that a 
Client should not use NEC on the grounds 
that ‘it has not been tested in the courts’

• Perhaps it will be used all over the world for 
twenty five years and never be tested in the 
courts
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Legal aspects
• We tested the text when we were drafting the 

first edition to make sure that it was free of the 
draughting troubles which had afflicted 
traditional contracts and led to court actions

• There has been one court case on it in the UK. 
It was a rather pointless case because the judge 
ruled, in effect, that ‘the NEC means what it 
says’
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INTRODUCTION 
 

This paper is part of the Smeaton Lecture delivered at the Institution on 20 July 1999. It comprises a review of 
how the management of civil engineering in the United Kingdom evolved and how it was affected by the 
contracts which were used from the time of John Smeaton, the late eighteenth century, until what we might now 
call the ‘traditional’ system had become established by about 1860. Study of the projects of the past reveals that 
many of the management innovations with which we grapple now would not be seen as innovations by the civil 
engineers of the early days. What they did and said have a resounding contemporary relevance.  
 
To many people, civil engineering is the physical things which civil engineers produce and the processes of 
design and construction which they use to produce them. This must be a realistic view of what civil engineering 
is - but it is incomplete. It misses out the way civil engineers interact with each other and with non civil 
engineers in order to bring about their completed and functioning works. The pattern and character of these 
interactions - the management of the processes - is as much part of civil engineering as the lines on the 
drawings, the wet concrete filling up the shutters or the distant view of a dam or a power station. 
 
The basic interaction between Engineer and Contractor, for example, has mutated over the last hundred and fifty 
years from ‘master and servant’ to a simple collaboration between two specialist contributors. The boundaries of 
the traditional interactions have also moved in response to the same pressures to improve. In earlier times, for 
example, contractors made none of the decisions about what was to be built and all the decisions about how it 
was to be built. Now we have developed operational and commercial relationships which will enable the 
boundary between design and construction to be placed anywhere that preferences might dictate on a particular 
project and even varied between different parts of the same project. 
 
Another pervasive change has been that from individuals as the players in civil engineering enterprises to 
businesses. In his day, Mr. Brunel would contract with Mr. McIntosh to build a length of railway. Mr Brunel 
would delegate the continuous supervision of the work on site to an assistant - the resident engineer. Mr 
McIntosh would delegate the continuous direction of the work on site to a man who would act for him - his 
agent. We have gradually transformed this arrangement into relationships between companies instead of 
between individuals and, in the process, adjusted to the differences between individual objectives and behaviour 
and corporate objectives and behaviour.  
 
The relationships which have evolved and which we now use have formal written components including the 
contracts, the bills of quantities, the drawings, the specification and the letters we write. They also have the 
informal components comprising our face to face interactions as people. The contracts are the basis of the 
relationships because it is they which define the commitments to various types of activity to which the buyer 
and seller of a service has agreed. Being also legal documents, the commitments which they express are, in 
various ways, ultimately enforceable by the courts. None of this is new, Mr Brunel and Mr McIntosh operated 
on the same basis. 
 
The complexity of the relationships has grown since Brunel’s time. The civil engineering work for the original 
Great Western Railway, for example, was all designed by him with help from a small number of assistants and 
draughtsmen. The construction work itself was carried out by contractors who took a length of the railway and 
constructed it using their own force of craftsmen, navvies and horses. They had no subcontractors and there 
were hardly any bought in materials or manufactured components. The number of relationships to be set up and 
managed was relatively few.  
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The very word ‘management’ was not in use in Brunel’s time. The proceedings of the Institution of Civil 
Engineers include no papers on a subject which could be even loosely categorised as management until well into 
this century. Perhaps because contracts emerged from a simpler era and because their design quite soon came 
within the province of lawyers, the idea that they had a major influence, for good or ill, upon the management of 
civil engineering projects is also only recent.  
 

EARLY DAYS 
 

The Romans built their roads and aqueducts with what we now regard as a very modern approach to contract 
strategy and the management principles which lie behind it. They were masters of delegation and distribution of 
responsibility around a large team of contributors to a civil engineering scheme. They did it with a well 
developed understanding of incentives and motivation. The modern concept of partnering would have been 
familiar to them. They did not develop these management techniques specifically for their civil engineering 
work. They were developed first in the context of their military and civil administrations. That they were 
extremely effective is proved by the fact that they enabled the governing group of one Italian town to govern the 
whole of the then known world for several hundred years. 
 
Virtually no civil engineering was carried out in the UK after the Romans left until the seventeenth century. The 
construction of the Exeter Ship Canal followed by the drainage of the Fens were then the only major works until 
the middle of the eighteenth century. Throughout the middle ages there were no significant road schemes. There 
was no incentive to maintain roads other than for local traffic as hardly anything travelled further than the 
nearest county town. Such engineering work as was done was carried out by unskilled labour and was 
sufficiently small scale as to place little demand on management skill. The days of multiple relationships and of 
contracts to regulate them were still to come.  
  

THE INDUSTRIAL REVOLUTION 
 

Many people believe that the industrial revolution was triggered by the important inventions in mechanical 
engineering such as the new textile machinery and the steam engine. In fact the revolution was largely driven by 
developments in civil engineering, notably the construction of the canal network between 1760 and 1830. The 
canals made long distance transport of raw materials and of manufactured products possible and, in doing so, 
made centralised industrial manufacture viable. 
 
The coming of the railways towards the end of the industrial revolution saw a huge growth in the volume of 
civil engineering being carried out. Most of it was managed on the model codified by Telford but, inevitably, 
once the system was being operated by many more people, best practice and worst practice developed beyond 
that which the inventors had envisaged. By the 1840’s there were already ‘good’ engineers who drove the 
system towards effective collaborative relationships - Robert Stephenson and Joseph Locke for example, and 
‘bad’ engineers who drove it towards conflict, dispute and destruction - Brunel for example. 
 
The period of development from the 1760s to the 1850s was so fast and was populated by so many interesting 
examples of emerging practice along the way that it is worth looking at some of the events and people of those 
times in more detail. 
 

James Brindley 
 

James Brindley built the whole of the great cross of canals straddling the country. By linking the Mersey with 
the Thames he linked Lancashire and the port of Liverpool to London. By linking the Trent to the Severn he 
linked Yorkshire and the Humber ports to Bristol and South Wales. Where these routes crossed, he gave birth to 
the industrialisation of Birmingham and the Black Country. 
 
Brindley was client’s project manager, designer and construction manager for all his canals. As he used only 
local materials and minimised earthmoving, management remained simple. He dealt with all his projects by 
employing the labourers and craftsmen directly. Many of them were on piece work and would now be called 
labour-only subcontractors. 
 
Brindley was not good at what we would now call client relationships. He sometimes seemed to resent the 
client’s interest in his projects and could be quite rude to them. When the building of the Oxford Canal was 
running late and the costs mounting, the directors, a very aristocratic bunch which included two masters of 



Oxford colleges, courteously asked Brindley if he would do a new forecast of the final cost. He replied that he 
had better things to do and that, if they needed a new forecast, they should try and do one themselves.[1] 
 

John Smeaton  
 

Smeaton was clearly one of the most innovative, intelligent and clear thinking people in the history of our 
profession - as one might expect from the person who is often regarded as its founder. Working over two 
hundred years ago, he identified some of the problems in project management which are still unsolved. On cost 
estimates, he wrote in 1772:  
 

‘The longer I live I every year see more into the reasons why estimates are generally exceeded 
in the execution and how impossible it is, without repeated proofs from experience, to 
conceive how this can happen in so great a degree.’[1] 
 

His largest project was the Forth and Clyde Canal linking the East side of Scotland to the West. By the time he 
was in charge of this project, he had developed his approach to managing works to a fine point. In 1768 he set 
down his management scheme for the construction phase with detailed tables of responsibility for the engineer 
in chief, the resident engineer and the ‘surveyors’ for the various geographical sections working under him. This 
provided a model which remained in use for the majority of civil engineering projects for two hundred years and 
is still used on projects managed in the traditional way. 
 
He understood that getting the relationships right between the people involved in a project was as important as 
the physical design and construction.  
 

‘Stone, wood and Iron are wrought and put together by mechanical methods, but the greatest 
work is to keep right the animal part of the machinery’.  

 
He favoured using contractors rather than directly employed labour, provided the contractor was not selected on 
the basis of the lowest tender.  
 

‘The merit of the tradesman and the goodness of the materials are in those things of superior 
consideration to the lowness of the price’.  
 

Professor Roland Paxton has shown me a tender report of 1786 by Robert Whitworth, who succeeded Smeaton 
as engineer to the Forth and Clyde Canal. This reveals an agony of doubt about whether to accept the lowest 
tender for building the Kelvin Aqueduct on the canal in Glasgow. In the end the committee went for the lowest 
tender. The second lowest was 34% higher, enough to decide the canny Scots to throw away Smeaton’s 
principle. 
 

John Rennie 
 

Rennie was the great bridge and harbour builder at the beginning of the nineteenth century. He pioneered the use 
of larger firms of contractors and his projects stimulated their development. As recommended in the Latham[1] 
and Egan[1] reports in our own time, he believed in multiproject partnering - establishing a long term 
relationship with a firm in order to develop and capitalise on its improving skills. One such was the firm of 
Jolliffe and Banks who built all Rennie’s three bridges over the Thames in London. Banks was the technical 
expert, Jolliffe the commercial man. The Reverend William Jolliffe was a curate in a Suffolk parish before 
receiving the call to give up the church and take up civil engineering contracting. [1] 

 
Thomas Telford 

 
The practice used by Telford for management and contracting in the latter part of his career is well described in 
Henry Parnell’s ‘Treatise on Roads’ of 1838.[1] It contains some interesting observations still relevant today. 
 
Telford preferred contracting to direct labour but did not favour tendering between contractors.  
 

‘If a contractor of established reputation for skill and integrity, and possessing sufficient 
capital is willing to undertake the work for the estimated sum, it will always be better to make 
an agreement with him than to advertise for tenders’.  



 
The ‘estimated sum’ was the engineer’s estimate of what the road ought to cost. He was also very much against 
awarding the contract to the lowest tenderer.  

 
‘The consequence will inevitably be imperfect work, every kind of trouble and 
disappointment, and frequently expensive litigation’. 

 
‘The true principle to go on in selecting a contractor is to lean in favour of liberal terms and 
rather to overpay than underpay him.’  
 

 
I. K. Brunel 

 
Brunel was clearly a very good engineer in many key respects, but as project manager and organiser of 
relationships he was decidedly bad. Most of the schemes for which he was engineer overran cost and time 
targets hugely and it was commonplace for the disputes which he caused to drag on in the courts for years after 
the event.  
 
He remains the only engineer whose relationship with his contractor has ever deteriorated to the point of 
premeditated physical violence. This happened during the construction of the Chipping Campden Tunnel on the 
Oxford, Worcester and Wolverhampton Railway in 1851.  
 
This was the last of Brunel’s three tunnels taking a railway out of the Thames catchment down through the 
Cotswold escarpment towards the Severn. The others were the Box tunnel on the original Great Western line to 
Bristol and the Sapperton on the line from Swindon to Gloucester.  
 
Brunel thought that the contractor for the tunnel, Marchant, was proving too expensive and planned to replace 
him by Peto and Betts. Marchant refused to give up the contract having had a fair amount of hassle from Brunel 
already. Brunel decide to expel Marchant from the works by force. At his instruction, Peto and Betts assembled 
a force of 2000 men on the evening of 20 July 1851. They were positioned secretly at various places near the 
tunnel and were to strike at 5.00 a.m. next morning. Marchant got wind of what was up and stationed his men at 
each end of the tunnel. He also got word to the magistrates and appealed for help. They called out a force of 300 
soldiers who set off for the tunnel from their barracks in Warwick. When the opposing armies met, there was, 
according to the press subsequently, a pitched battle. Marchant conceded defeat, his men being outnumbered 
seven to one and the soldiers not having yet arrived. The episode reflects no credit on Brunel. [1] 
 
Brunel, as other engineers of the time, had his own conditions of contract as there were not yet any standard 
forms. Not surprisingly, he modified his form of contract as he gained experience during his career. A 
contemporary writer [1]commented: 
 

‘The result of each successive edition of the printed form was to place the contractor more and more at the 
absolute mercy of the Engineer. Bilateral rights were, as far as careful language could go, extinguished.’ 

 
Brunel’s dictatorial approach to contractors produced many disputed claims which were subsequently taken up 
by the contractors through the courts. The most complex of these was the case of McIntosh versus the Great 
Western Railway.[1] It concerned difficult ground conditions on two contracts, one for the embankments where 
the railway crosses the River Brent at Hanwell west of London and one for work between Bath and Bristol. The 
matter took 29 years to settle. When it was finally settled in McIntosh’s favour by the Court of Chancery in 
1865, the judge was highly critical of Brunel’s management practices. Not that Brunel noticed, both he and the 
principal contractor involved had died some years before. 
 
Towards the end of his career, Brunel had great difficulty in getting contractors to tender for his schemes.[1] 
Most of them, had they been users of the modern vernacular, would have been heard in the pubs using phrases 
like ‘once is enough’ and ‘life’s too short’ in summarising their approach to the prospect of working for Mr 
Brunel again.  
 
Brunel kept every decision to himself and delegated responsibility to no-one. This led to crushing over work, 
illness and early death. He gave no authority to his assistants who, consequently, achieved little and made no 
mark in their later careers.  



 
Robert Stephenson 

 
Robert Stephenson, who was engineer for as much length of railway as Brunel, had a different approach. He 
made a point of distributing decision making and was a great delegator. In his speech responding to the plaudits 
of the gathering at a dinner marking the opening of the Newcastle and Berwick Railway, Stephenson passed the 
credit for a successful project to all the others who had played a management role. All he had done, he said, was 
to ‘choose them carefully and exert a gentle supervision over their enthusiasm’.[1] Most of his pupils went on 
to become successful engineers and managers in their own right. 
 
But Stephenson did have some fussy assistants as resident engineers. This comment, in a letter to Stephenson 
from the contractor building the piers of the Brittania tubular bridge over the Menai Strait in 1848[1], has a 
contemporary ring : 
 

‘If your young man is going to condemn stones like that, the whole of Anglesey will not 
supply stones to build the bridge, nor the Bank of England money to pay for it.’ 

 
Robert Stephenson gave a lot of attention to the management of his schemes. His first major project was the 
building of the London and Birmingham Railway. All of this is still in use as part of the West Coast Main Line. 
Next time you use it, look for the elegant retaining walls between Euston and Camden and at Weedon, the 
monumental tunnel portals at Primrose Hill, Watford and Kilsby near Rugby, the massive cutting at Tring and 
embankment north of Milton Keynes. Stephenson had a lot of trouble with ‘unforeseen ground conditions’ in the 
tunnels. 
 
Robert Stephenson had learnt a lot from father George’s management mistakes. George was obviously a 
brilliant mechanical engineer but he made a substantial mess of managing the civil engineering of both the 
Stockton and Darlington and Liverpool and Manchester railways. His contracts, for example, had no completion 
date and no commitment by the contractor to any prices. At one point, Telford was asked to investigate the 
management of the construction of the Liverpool and Manchester Railway and was horrified.[1] If any of you 
want to get your portrait on the five pound note in 150 years time, or more likely the 5000 Euro note, switch to 
mechanical engineering.  
 
Robert pioneered a concept which we think has been only recently introduced - the integrated and co-located 
project design team. When work on the London and Birmingham started, he decided to establish his design and 
management team in one place. He took over the Eyre Arms hotel which had been built as an ‘out of town 
entertainment centre’ in 1821 and stood across the road from where St John’s Wood tube station now stands.  
 
Stephenson chose it for its location and because it had a big ballroom which he could use as a huge drawing 
office. He worked his draughtsmen in two shifts, the day shift sleeping in the hotel rooms which the night shift 
had just vacated - a precedent for practice on the oil rigs in our own day. They produced thousands of drawings, 
every copy hand drawn and hand coloured, in a very short time as the directors, impatient after the long delay 
getting the parliamentary approval, were in a great hurry to start construction. I have some of their drawings at 
home. These are the signatures on the drawing of the underbridge which Railtrack now call bridge 179, North of 
the great embankment and viaduct over the Ouse in Milton Keynes.  
 
Underneath Stephenson’s signature is a cross, the mark of William Soars the first contractor for this length of 
the line. Soars could not write his name and does not appear to have been particularly good at making a cross. 
Tenders for this contract were reviewed by the company’s committee at a meeting on 1st October 1834.[1] 
Soars’ tender was £39,720, the highest £56,100. In modern money, the tenders ranged from £6.4 million to £9 
million. Soars, waiting outside, was called in to the meeting and questioned. He said that he could not provide 
securities but he agreed to accept a retention of 10% instead. He was asked to withdraw. The committee was 
told that Soars had recently satisfactorily completed a contract for Telford on the Macclesfield Canal for more 
than £50,000. Mr Stephenson said he was happy if they went with Soars. The committee deliberated and 
decided to give the contract to Soars. He was called back in and ‘informed that his tender was accepted’. ‘The 
contracts and specifications were thereon signed’.  
 
But why is there another signature - ‘Hiram Craven and Sons’ - below that of Soars? It appears that Mr Soars 
got into difficulties soon after he started work. By May 1835 Stephenson was already negotiating with Hiram 
Craven and Sons to take over Soars’ contract. They had earlier tendered for the work at £49,735 and now agreed 



to take on the work at their original prices. At the meeting of the committee on 24th June 1835, Mr Stephenson 
recommended that this offer should be accepted rather than putting the work out to tender again. After checking 
Craven’s securities, the committee, at a meeting on 19th August, signed and sealed the deed of release of 
William Soars and Hiram Craven attended to sign and seal his assumption of the contract. This is the third 
signature which you see. 
 
We can assume that things went all right after that as thousands of  trains have thundered over bridge 179 in the 
last 160 years and still do today. 
 
Robert Stephenson did have trouble with his first choice of contractors on the London and Birmingham 
Railway. He allowed himself to be persuaded to accept the lowest tender rather too often. The total of the 
accepted tenders was 2% below his estimates, but many of the contractors got into difficulties and the company 
had to take over the work by direct management. 42% of the work by value was eventually finished by direct 
works. 
 

Joseph Locke 
 
Joseph Locke was a contemporary of Brunel and Stephenson. He engineered just as much railway and did much 
more work outside the U. K. Of the three, he was the most successful manager and organiser of relationships. 
His record in completing projects on time and within budget was legendary. Not only were his shareholders 
pleased with the outcome of his projects, the contractors usually made money as well. 
 
Locke’s contracts for the Paris to Le Havre Railway give us a flavour of management arrangements for civil 
engineering work in the mid 1840s.[1] Civil Engineering by this time had become mature as a physical and 
managerial science and was being used in a huge volume of infrastructure projects around the world. Two of the 
greatest contractors of the age, Thomas Brassey and William Mackenzie were the contractors in what we would 
now call a joint venture - a common practice for the bigger projects at the time. The contracts are rather one-
sided by modern standards. Here are some extracts. 
 

‘The power of the Engineer will always remain full and entire may be exercised even on the 
day of reception and the Contractors cannot avail themselves of any delay they may 
experience in consequence of any orders for alteration received from the Engineer as a pretext 
for obtaining more time for the completion of the contract.’ 

 
‘The parties engage from this time to refer any contested points to Mr Locke, Engineer, who 
will decide thereon as sovereign arbitrator, from whose decision there shall be no appeal or 
recourse to cassation and also as an amicable judge dispensing with the forms and delays of 
procedure. Messrs Mackenzie and Brassey declare they agree to the said arbitration although 
the company have informed them that Mr Locke is a foreigner, author of the plans and 
appointed by the company to superintend their execution: they declare also that they accept 
this arbitration in consequence of the high confidence the character of the above named 
engineer inspires them with.’ 

 
‘The Company’s Engineer will have the power during the execution of the works and before 
any part of any work is finished to suspend its execution should any work appear to him to be 
defective, and if the materials employed therein are not of the best quality, he may 
immediately order it to be pulled down and rebuilt at the expense of the Contractors.’  

 
This last was to prove important when, in January 1847, the newly completed but unused viaduct at Barentin 
‘fell to the ground a heap of ruins’. On 13th January, Mackenzie and Brassey met Locke to review the situation. 
According to Mackenzie’s diary, ‘Mr Brassey looked sad and was in low spirits’ - as well he might.[1] After an 
enquiry, it was decided that bad mortar had caused the collapse and that, consequently, it was for the contractors 
to rebuild it at their expense. Without demur, Brassey and Mackenzie rebuilt the viaduct. Opening of the railway 
was delayed by only six months. 
 

Captain W. S. Moorsom 
 
Lest we should ever think that anything new is actually new, it is worth noting that management contracting, the 
method of getting building work done which was introduced and was so popular in the 1970s and 1980s was 
introduced into civil engineering by William Moorsom when he was engineer to the Birmingham and 



Gloucester Railway in the late 1830s. He recognised that for his team to act as main contractor would create 
more work in managing the additional interfaces so caused. But he believed that his juniors had the time and 
spare mental energy to do it. ‘What else are they paid for?’ he said, ‘idleness is the worst of dangers for young 
men.’ [1] 
 
This railway included the famous Lickey Incline where Moorsom concentrated the gradient in order to lift the 
railway out of the Severn Valley onto the Birmingham plateau. 
 

PFI or BOOT 
 

In the early days, promoters of capital projects were occasionally as short of the capital itself as are modern day 
governments. As soon as contractors developed their own financial resources, clients tried to persuade 
contractors to finance new projects. 
 
Some of the railway companies found it easier to get the contractor to pay for construction than to raise the 
money on the stock exchange. The device was simple, instead of paying him money as the work was done, the 
proprietors gave him shares in the company when it was finished. A further refinement was to agree with the 
contractor that he would operate the completed railway for a period of time - again not for money paid by the 
company but by retaining a proportion of the receipts. Using both devices, the railway company could end up 
owning a fully operating railway without either having put up much money or taken take any significant risks.  
 
This early and very effective form of PFI or BOOT was common in the second generation of railway projects 
starting in the late 1840s. The Shrewsbury to Hereford Railway in the Welsh Marches, financed, built and 
operated by Brassey, was an example. In their report to the annual meeting of this railway in 1857[1], the 
directors, a little complacently, are able to announce that the shareholders will receive their full dividend, by 
courtesy of Mr Brassey and his deep pocket, who has operated the railway in the preceding year with an 
operating loss. They note that, when the connecting railways to South Wales from Hereford are opened, he may 
expect more traffic. Meantime, they sincerely sympathise with his plight and are happy to receive their 
dividends from him. Those of you committed to present day PFI schemes take note. We have been here before. 
 

Sir Joseph Bazalgette 
 

As the industrial revolution gave way to the industrial era, the management of civil engineering and of its 
relationships had acquired the form which it was to hold almost unchanged for the next 125 years. It is 
exemplified by the management arrangements used by the great Sir Joseph Bazalgette for constructing the major 
sewer projects and the embankments on the Thames in London in the 1860s.[1] His standard form of contract 
was adopted by the Metropolitan Board of Works. It remained the principal model for well over a hundred years 
and was the model for the first edition of the ICE contract published in 1945. It is remarkable that a period 
which saw so much development in the technology of the discipline should see such stagnation in the 
management arrangements for the implementation of that technology. It is hard to think of another set of 
processes used unchanged by any group of people for so long - particularly when the period saw such rapid 
change in almost everything else. 
 
I conclude with sincere thanks to Michael Chrimes for helping me to assemble the historical source data and 
illustrations for this lecture. 
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Introduction 
 
ISO 6707-2, Building and civil engineering - Vocabulary - Part 2: Contract terms, defines a target cost 
contract as a cost reimbursement contract in which a preliminary target cost is estimated and on 
completion of the work the difference between the target cost and the actual cost is apportioned 
between the client and the contractor on an agreed basis. A target contract is accordingly a contract 
in which the financial risks are shared by the employer and the contractor in agreed proportions.  
 
In a target contract, the employer and the contractor need to agree on: 
 
• the target; 
 
• how to pay the Contractor for work done;  
 
• how to adjust the target to compensate the contractor for changes in the scope and timing of the 

works, the failure by the Employer to act timeously in accordance with the provisions of the 
contract, encountering physical conditions which are considered unlikely to have been foreseen, 
price inflation etc;  

 
• how to incentivise the contractor to propose changes to the scope which result in financial savings; 

and   
 
• how to share any savings or overruns.  
 
Figure 1 illustrates the NEC3 Engineering and Construction Contract (ECC) target cost concept. A 
target price is agreed between the employer and the contractor to control productivity. The initial 
target price is adjusted for compensation events, except those associated with scope changes 
proposed by the contractor, throughout the contract to arrive at a final “cost” to keep the target 
equitable.  The contractor is paid his costs, profit and overheads on a monthly basis as the work 
proceeds. The difference between the “final cost” and the amount paid to the contractor when the 
work is completed is shared between the employer and contractor in agreed proportions.  
  

  
Figure 1: Target contract concept 
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The NEC3 ECC is the only standard form of contract endorsed for use in South Africa by the 
Construction Industry Development Board that has standard provisions for a target contract.  
 
The NEC approach to construction works  
 
The NEC3 family of standard contracts is an integrated and multidiscipline set of contracts for 
engineering and construction projects. The family includes contracts for engineering and construction 
works, professional services, term services contracts and supplies. The family also includes back to 
back subcontracts for engineering and construction works. 
 
The NEC3 contracts are designed to encourage collaboration and teamwork. They provide effective 
control of change, speedy agreement of time, quality and cost impacts of change, improved early 
forecasting of end costs, greater accuracy of end date forecasts, early warning of risks and potential 
change and quick dispute resolution mechanisms.  
 
The key processes and procedures associated with the NEC typically relate to:  
 
• Risk management (risk register) 
 
• Time control (accepted programme) 
 
• Change control (compensation events) 
 
• Cost control (focus on out-turn cost) 
 
• Acceleration 
 
• Quality control (defects reporting and rectification) 
 
• Standard reporting requirements 
 
• Dispute resolution (adjudication) 
 
The NEC3 Engineering and Construction Contract (ECC) promotes the idea of the pre-assessment of 
changes to the scope, timing of the work etc in the form of a quotation at the earliest possible time 
(see Figure 2). All changes at the risk of the employer are valued at defined cost plus the contractor’s 
fee percentage (see below) with no reference to tendered rates or prices; the philosophy being that 
the contractor should not be in a better or worse position than before the change. This approach also 
allows alternative quotations to be called for and evaluated and brings a contractor back to the same 
position that he would have been at the time of tender. 
 
Variations such as scope changes i.e. changes to the works information are compensation events 
and are assessed on the basis of the forecasted effect on cost as defined in terms of the contract plus 
the contractor’s fee percentage and any delay to the completion date. Accordingly any extension of 
time or expense (or both) is assessed within the compensation event that caused the delay or 
expense.      
 
NEC3 Target contract option  
 
Establishing the target price 
 
The NEC3 ECC has two options for establishing the target price (total of prices) using either an 
activity schedule (Option C) or a bill of quantities (Option D). Both these methods allow the contractor 
to build up a price for the works, based on estimates for performing the work which may also include 
risk pricing. Activity schedules and bills of quantities are vehicles for creating the target and are also 
the breakdown of the contractor’s tender to provide the basis for tender comparisons and tender 
assessments.   
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Figure 2:  Risk and change management processes contained in the NEC Engineering and 

Construction Contract (ECC3) 
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In the activity schedule option (Option C), the target price is the sum of lump sum prices for each of 
the activities on the activity schedule unless changed in accordance with the contract. The contractor 
is required to provide information which shows how each activity on the activity schedule relates to 
operations on the programme. This allows the project team (employer, contractor and project 
manager) to monitor the works in relation to the forecasted costs in the activity schedule with 
payments made in terms of the contract.  
 
In the bill of quantities option (Option D), the target price is the sum of the lump sums and amounts 
obtained by multiplying the rates by the quantities for the items in the bill of quantities. In terms of this 
option, a difference between the final total quantity of work done and the quantities stated for an item 
in the bill of quantities is a compensation event if the differences don’t arise from scope changes, the 
difference causes defined cost per unit of quantity to change and the rate in the bill of quantities for 
the item multiplied by the final total quantity for work done is more than 0,5% of the total of prices at 
the contract date. Accordingly, the exact target prices is not known until the final total quantity of work 
done is established and the compensation events associated with changes in quantities, if any, is 
resolved. Furthermore, the quantities are not directly related to activities on the programme which 
makes it very difficult for the project team to monitor forecasted costs with payment made in terms of 
the contract.  
 
The main difference between options C and D lies in the risk of errors in the pricing documents. 
Option D is seldom used and will not be discussed any further in this article. 
 
Assessing cost in terms of the contract 
 
Defined cost 
 
Defined cost is 
 
a) the amount of payments due to subcontractors for work which is subcontracted without taking 

account of amounts deducted for items such as retention and delay damages; and 
 
b) the cost of components in the Schedule of Cost Components for other work   
 
less disallowed cost.  
 
Disallowed cost is costs which are not justified by the contractor’s records and accounts, should not 
have been paid to subcontractors or suppliers or occurred because the contractor failed to follow a 
procedure provided for in the contract or give an early warning and the cost of correction of defects 
after completion or those resulting form the contractor’s failure to comply with a constraint on how to 
provide the works, resources not used to provide the works and the preparation for an adjudication or 
tribunal. The correcting of defects, other than those relating to the failure to adhere to a prescribed 
method of working, prior to the completion of the works is not a disallowed cost.   
 
Defined cost is calculated using rates and percentages stated in the contract data and other amounts 
at open market or competitively tendered prices with deductions for discounts, rebates and taxes 
which can be recovered.  
 
Defined cost is used to: 
 
• assess the value of compensation events (variations); 
 
• calculate the cost of the entire works for the purpose of assessing the payment due to the 

contractor; and  
 
• calculate the gain or pain share.   
 
Schedule of cost components 
 
The Schedule of Cost Components (SCC) is the tool for calculating defined cost. It identifies the cost 
elements for: 
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• non-subcontracted work within the working area (i.e. the areas or land comprising the site 
which are made available for use by the employer together with additional areas proposed by 
the contractor such as borrow pits and dedicated batch plant sites) for which the contractor will 
be reimbursed, and 

 
• assessing any changes in target price.   
 
It facilitates the forecasting of cost as it allows the “build up” of costs to be developed in a transparent 
manner. It interacts with parameters relating to percentages, amounts and rates provided in the 
contract data.  
 
Despite its name, the SCC is not a schedule of costs – it is merely a detailed list of items of cost 
broken down into the following sections: 
 
1 People (people who are directly or indirectly employed by or are paid by the contractor and who 

work in the working areas.) 
 
2 Equipment (items provided by the contractor and used by him to provide the works and which 

the work information does not require him to include in the works including consumables such 
as fuels, lubricants, shuttering materials, welding rods etc.) 

 
3 Plant and materials (items intended to be included in the works less credits for disposals unless 

costs are disallowed.) 
 
4 Charges (payments for water, gas, electricity and public authorities in relation to the works, 

payment for cancellation charges relating to a compensation event, charges for consumables 
and equipment provided for the project manager’s and supervisor’s offices, as well as an 
overhead charge incurred within the working area to allow for cost recovery on items such as 
telephones, copying, sanitation facilities, catering, medical facilities, equipment, supplies and 
services for the contractor’s offices and workshops, survey equipment, testing equipment, 
computers, hand tools other than those powered by compressed air etc. applied to the cost of 
the people component.)   

 
5 Manufacturing and fabrication (items which are manufactured and fabricated outside of the 

working areas based on hourly rates and overhead costs to cover the costs of supervisors if not 
included in the hourly rates, rent, etc.) outside of the Working Areas. 

 
6 Design (design costs (hourly rates and overheads to cover the cost of the use of computers 

and software packages, office rental, phones etc ) outside of the Working Areas. 
 
7 Insurance (deduction of costs of insured events and costs paid to the Contractor by the 

Insurers.) 
 
Whatever is not in the Schedule of Cost Components is treated as being included in the fee. 
Accordingly, profit, head office charges and overheads, finance changes, the cost of performance 
bonds, insurance premiums, head office staff, superintendence on subcontractors etc, as relevant, 
are included in the fee. The fee must: 
 
• exclude the overheads which are recovered under the manufacture and fabrication and design  

components outside of the working area. Conversely, the overheads for these items must not 
include the contractor’s overheads and profit; and  

 
• include the cost of people who are directly employed by the contractor in providing the works, 

whose normal place of work is outside of the working areas and are not included in the 
manufacture and fabrication and design components of the SCC e.g. contracts director and 
staff who would not form part of the working areas daily labour records.  

 
The ECC provides for two different fees – a direct fee percentage which is applied to own work and a 
subcontract fee percentage which is applied to subcontracted work.  
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The principle underpinning the schedule is that an amount may be included only in one cost 
component and only if it is incurred in order to provide the works.  
 
It may be appropriate in some contracts to amend the items in the SCC to accommodate specific 
requirements. 
 
Shorter Schedule of Cost Components  
 
The Shorter Schedule of Cost Components may be used to assess compensation events should the 
Project Manager and Contractor agree or where the Project Manager makes his own assessments. It 
is simpler to apply than the full Schedule of Cost Components and is suitable for assessing certain 
types of compensation events. 
 
The differences between the Schedule of Cost Components and the Shorter Schedule of Cost 
Components are set out in Table 1.  
 
Table 1: Differences between the Schedule of Cost Components and the Shorter Schedule of 
Cost Components 
 

Component Schedule of Cost Components 
(SCC) 

Shorter Schedule of Cost 
Components  (SSCC) 

1 People  Amounts paid cover all the specific 
items listed in the full SCC. The 
Contractor only justifies the amounts 
paid for people to simplify matters. 

2 Equipment Equipment rates based on open 
market rates, rental rates or rates in 
contract data.  

Equipment rates based on percentage 
adjustment of listed prices or rates in 
contract data. Open market rates 
applied to items not covered by lists or 
Contract data.  

3 Plant and Materials No difference 
4 Charges Separate payment for charges other 

than overhead costs incurred within 
working areas relating to the provision 
and use of equipment, supplies and 
services.   

Separate payment only for cancellation 
charges relating to a compensation 
event, payment to public authorities, 
and charges for consumables and 
equipment provided for the project 
manager’s and supervisor’s offices. All 
other charges are included in the  
people percentage overheads  

5 Manufacture and 
fabrication 

Hourly rates multiplied by hours 
worked plus a percentage for 
overheads 

Amount paid by contractor (cost) 

6 Design No difference 
7 Insurance  No difference 

 
Prices for work done to date 
 
The prices for work done to date is the total defined cost which the project manager forecasts will 
have been paid by the contractor before the next assessment date plus the fee  
 
The defined cost may be calculated or assessed by allocating the costs on the site to the appropriate 
heading in the Schedule of Cost Components and to summarise them as follows: 
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 Amount  (Rand) 
Component Total for component    
1 People total A R    
2 Equipment total B R    
3 Plant and materials total C R    
4 Charges (including charge calculated by 

multiplying the total people costs by the 
percentage for Working Area overheads) 

total D R    

5 Manufacture and fabrication (including 
overheads ) 

total E R    

6 Design (including overheads) total F R    
Total for schedule of cost components R   
Less cost of events for which the contractor is required to insure and costs 
paid to the contractor by the insurers. 

R   

Less Disallowed cost R   
Defined cost of other work  R  
Defined cost of subcontract work  R  
Total defined cost (Defined cost of other work + defined cost of subcontracted work) R 

 
The fee is calculated as follows: 
 

 Amount  (Rand) 
Fee for defined cost of other work: 
 
= direct percentage fee stated in Contract Data / 100 x defined cost of 
other  work 
= …………./100 x ………………. 

 
 
 
 
R 

Fee for subcontracted work: 
 
= subcontracted fee percentage stated in contract data  /100 x defined 
cost of subcontracted work 
= …………./100 x ………………. 

 
 
 
 
R 

Fee (Fee for defined cost of other work + fee for defined cost of subcontracted work)  

 
 
 
 
 
 
 
 
 
 
R 

 
The prices for work done to date are then the sum of the total defined cost plus the fee. 
 
Pain or gain share 
 
The difference between the target price (total of prices) and the price for work done to date is divided 
into increments.  Unique target (pair or gain) share percentages can be assigned to each of these 
increments. The target share between the employer and the contractor varies the risk between one 
principally carried by the employer to one principally carried by the contractor, and to any stage in 
between these extremes.  
 
A number of target share approaches are illustrated in Table 2. The contractor’s gain share 
percentages where the share range is less than 80% are typically low as contractors should not be 
incentivised to cut costs. In any event, the likelihood of reducing final “costs” to below 80% of the 
target prices is low. 
 
Table 2: Target share percentages 
 

Contractor’s share percentages Share range 
(Difference between target price and 
final “cost” (see Figure 1)) 

Example 1 Example 2 Example 3 Example 4 

>120 % 20% 15% 100% 100% 
111 - 120 70% 75% 75% 100% 
106 - 110 60% 70% 75% 100% 
101 - 105 50% 50% 50% 100% 
96 - 100 50% 45% 50% 50% 
91 - 95 40% 30% 50% 50% 
80 - 90 30% 15% 40% 40% 
< 80% 20% 15% 30% 20% 
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The contractor’s gain share percentages in the share range of between 90% and 100% are typically 
between 30 and 50%. This provides the contractor with a reasonable incentive to keep costs down 
and to apply value management principles in looking for ways to change the works information in 
order to obtain better outcomes. A 100% contractor pain share percentage, where the share 
percentage exceeds 100%, creates a guaranteed maximum price (see example 4 in Table 2). Such a 
percentage will cause the contractor to risk price when establishing his target price. Raising the 
guaranteed maximum price to a share range in excess of 120% (see Example 3) may soften the risk 
pricing around the target price.  
 
On the other hand, the share percentages can be set to cause the contractor to loose his profit and 
some of his overheads on the works should the share range reach 120% e.g. Example 1 will result in 
a “loss” of 5,5 and 12,5% should the share range reach 110% and 120%, respectively, while Example 
2 will result in a “loss” of  6 and 12,5% for the same share ranges. The contractor share percentages 
in Examples 1 and 2 provides the contractor with an incentive to complete the work with the target 
price, but does not cause a contractor to carry major losses should the share range exceeds 120%.  
for any unforeseen reason.  
  
Assessing the financial offer in the evaluation of tenders 
 
Tenderers are required in a target contract (option C) to tender: 
 
a) the total of prices derived from an activity schedule, and  
 
b) parameters (percentages relating to fees, listed equipment prices  and fabrication and 

professional service overheads and hourly rates for off site fabrication and professional design 
services)  which are applied in the schedule of cost components to assess compensation 
events and to make payments to the contractor.  

 
The manner in which tenders are to be reduced to a common basis for comparative purposes should 
be stated in the tender data and a tender assessment schedule included in the returnable schedules.  
 
Where the target price is negotiated after the formation of the contract, when the scope of work is 
available, the tender assessment schedule should set out estimates of the costs and time usage that 
are likely to occur in the various cost components of both the SCC and the SSCC so that the tendered 
parameters can be applied in order to arrive at a total of prices for comparative purposes. 
Alternatively, a quantum of costs and time should be stated in the tender assessment schedule in the 
proportions that are likely to occur.  
 
Where tenderers tender the total of prices derived from an activity schedule, the tender assessment 
schedule needs to combine the tendered total of prices with the impact of the tendered parameters on 
the contract. This can be done by applying the tendered percentages to representative portion of the 
total of prices and the tendered rates to time estimates, as relevant. This will result in the application 
of a percentage increase to the total of prices for comparative purposes to represent the impact of the 
tendered parameters.   
 
Care must, however, be taken in ensuring that the fee percentages that are applied in the tender 
assessment schedule are comparable, as different tenderers may take different views regarding what 
is included in a percentage fee or overhead. (See Figure 3) It is therefore advisable to request 
tenderers to provide a breakdown of their preliminary and general items and their percentage fees. 
Alternatively, the SCC should be modified to include or exclude specific items so that equitable 
comparisons can be made.  
 
Monitoring a target contract 
 
Target contracts by their very nature require open book accounting. The ECC target contract requires 
the contractor to allow the project manager to inspect the accounts and records of the contractor at 
any time during working hours.  
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Figure 3:      The prices for activities and preliminary and general items with the Schedule of 

Cost Components 
 
Contractors commonly use software packages such as CCS (Construction Computer Software) to 
prepare monthly evaluations to monitor any possible overruns on tendered amounts as well as 
variations on cash flow. Other types of software such as Build Smart are also used to monitor 
measured work with actual expenditure and to allocate wages. Some use daily time cards to record 
the time spent by their staff on site. They also have systems in place to requisition equipment, plant 
and materials and monitor deliveries to site and employ buyers to issue purchase orders. Accordingly, 
the starting point in the monitoring of the contractor’s cost is to establish if the contractor’s internal 
systems are capable of proving the information on costs required in terms of the contract and what 
reliance may be placed on their internal systems for accurate record keeping.   
 
Audits (see Table 3) can pick up things that the project manager may miss during his assessment. At 
the very least, an audit can confirm that amounts claimed under the contract have been paid for and 
so provide the client with a reasonable level of comfort that the project costs are as stated.  
 
If contractors are required to allocate costs to specific elements, elemental cost models can be 
developed. These models can in time be used to enable estimates of cost to be monitored during 
design development of future projects, the reasonableness of target prices and to forecast budget 
requirements.   . 

Total of prices for 
equipment, plant and 
materials and labour for 
all the activities 
associated with own 
work in the working 
area 

Preliminary and general items 
 

Supervisory staff  
Storeman and security guards 
Transport of workers to site 
Head office overheads 
Profit 
Insurance 
Perfomance bond and finance on 
retentions 
Attendance on subcontractors 
Electricity, power and water 
Notice board 
Telephones 
Towercrane 
Site accommodation and storage 
sheds 

Component 
1 People 
2 Equipment 
3 Plant and 

Materials 
4 Charges 
5 Manufacture and 

fabrication 
6 Design 

Direct fee 
percentage  

Subcontractor fee percentage  

Manufacture and 
fabrication outside of 
the working areas 

Design outside of the 
working areas 

Subcontracted work 

Normal place of work 
is in the working 
areas / work within 
the working areas ? 

yes 

no 
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Table 3: Basic means of verifying costs 
 

Component Means of verification items in the SCC 
1 People Payroll sheets for the period concerned 

Proof of payment of amounts made 
2 Equipment Invoices and proof of payment  

Equipment is required to perform the work. 
Demonstration of the change in value over time  
Rates in the contract data (hourly or daily) 
Time worked 

3 Plant and Materials Invoices and documentary proof of payment  
4 Charges Invoices and proof of payment 
5 Manufacture and 

fabrication 
Documentary proof 

6 Design Documentary proof  
7 Insurance  Documentary proof of payment and amounts received from insurers. 

 
The attractiveness of target contracts 
 
The sharing of the cost over-run is likely to  
 
• have less of an impact on the contractor’s profits than a price based contract and as a result, the 

contractor is less motivated to concentrate on minimizing cost; and 
 
• reduce risk pricing in  high risk premium contracts. 
 
Accordingly, target contracts are an attractive option where:   
 
• time or quality is more of a priority than minimum cost; 
 
• there is a relatively high amount of unquantifiable risk. or 
 
• there is a relatively high risk, where the contractor may be best-placed to manage the risk, but not 

to carry it.  
 
The open book accounting procedures associated with target contracts gives rise to transparency of 
costs and leads to openness and improved collaboration in other areas. This in turn promotes a 
higher degree of co-operation that is apparent in most priced based contracts and provides a solid 
foundation for partnering approaches.  
 
The target price can be established at tender stage or negotiated when the scope of the work is better 
known. The negotiation of the target price after the award of the contract facilitates the early 
engagement of contractors in projects and allows clients to successfully implement design and 
construct and develop and construct contracting strategies as the target price can be negotiated when 
the design is sufficiently advanced to allow price certainty. 
 
Target contracts also enable framework agreements to be entered into with one or more contractors 
in the absence of a detailed scope of work over a term and to invite competition if necessary between 
framework contractors to undertake specific projects.  
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ABSTRACT AND KEYWORDS  

Purpose  
To present an alternative delivery model that can deliver infrastructure at 
scale within an African context. 
 
Approach 
Research as to how infrastructure could be delivered at scale without 
compromising the delivery of social and economic deliverables indicated 
that a fresh approach to delivery was required.  
 

eThekwini Water and Sanitation implemented this fresh approach to 
delivery on a large scale project on a pilot basis. Framework contracts with 
a limited number of “supply chain” contractors were entered into to deliver 
infrastructure and a number of deliverables relating to poverty relief, 
enterprise development and training over a three period. Use was made of 
NEC3 Engineering and Construction Option C Target Contract and the CIDB 
specification for Social and Economic Deliverables in the Construction 
Works Contracts. 
 
Findings  
The pilot project not only delivers infrastructure at scale but also provides 
significant temporary employment opportunities to the unemployed, 
facilitates the growth and development of small local contractors and 
permits a wide range of training to take place. It requires only one 
eThekwini staff member to oversee its implementation. 
 
Value  
The delivery model demonstrates that framework arrangements with large 
contractors can not only delivery projects at scale but also on a wide range 
of social and economic deliverables.  
 
Keywords:  Target contract, infrastructure delivery, public sector, 
construction works 
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INTRODUCTION 

The Construction Industry Development Board (CIDB), established as a 
statutory body to stimulate sustainable growth, reform and improvement of 
the construction sector, recognised that construction output within South 
Africa needed to double in size over a 5 to 10 year period to meet growing 
demand. It also acknowledged that several government departments and 
municipalities were struggling to spend their allotted capital budgets for a 
number of reasons. The CIDB (2006) in response to this challenge issued 
a practice note “Scaling up delivery and accelerating empowerment” which 
advocated the use of larger, longer contracts and the adoption of a 
programmatic and systematic approach to delivery.  
 The Expanded Public Works Programme (EPWP), one of the South 
African Government’s short-to-medium term programmes aimed at 
alleviating poverty and reducing unemployment, spent about US$ 360 
million during the 2004 / 2005 financial year on infrastructure. The 
Expanded Public Works Support Programme (2006), a Project of the 
Business Trust, analysed the spending on these projects and found that on 
the 4478 municipal infrastructure grant projects registered with the 
Department of Provincial and Local Government, with a total value of US$ 
1,3 billion, the average size of projects was a mere US$ 0,3 million, while 
only 2% of the projects exceeded US$ 2 million. They also found that the 
average size of projects implemented by the provincial departments was 
US$ 0,2 and only 1,4% of projects exceeded US$ 2 million. Cabinet raised 
concerns about the small size, limited impact and limited visibility of these 
many EPWP projects. 
 The Business Trust commissioned the development of a new delivery 
model against this background. eThekwini Water and Sanitation Unit 
(Durban), with the support of the CIDB, piloted its implementation in the 
replacement of the city’s asbestos cement water mains. 

CURRENT PUBLIC SECTOR CONSTRAINTS TO INFRASTRUCTURE 
DELIVERY  

The public sector skills shortage 
  
Lawless (2005) found that there are no civil engineers, technologists or 
technicians whatsoever employed in 34% of South Africa’s local 
municipalities and 9% of district municipalities. Only one civil technician 
was employed in 18% of the local municipalities and 9% of district 
municipalities while 16% of local municipalities and 13% of district 
municipalities employed only technologists and technicians under the age 
of 35. Only 19% of local municipalities and 53% of district municipalities 
have at least one civil engineer in their employ.  

A rough comparison of the distribution of engineers and technologists 
in South Africa in 1967 and 2005 can be made by comparing the figures 
published by Terblanche (1971) and Lawless (2005), see Table 1. What is 
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clearly evident from Table 1 is that there has been a major flow of 
technologists and engineers from the public sector to the consulting sector 
over time.  

 
Table 1 Change in distribution of technologists and engineers in South Africa over time (after 

Terblanche (1971) and Lawless (2005)) 
 

Percentage distribution (%) Employer 
1967 2005 

State owned enterprises 12 6 
Government including provincial 12 4 
Local government 15 10 
Consultants 31 51 
Industry or business 28 23 
Academia  2 6 

 
Current delivery practices  

Virtually all public sector infrastructure projects in South Africa are currently 
delivered using a traditional preplanned approach to construction which 
requires that the design and specifications be adequately developed and 
approved by clients before tenders are invited.  This approach enables the 
design to meet the client’s requirements closely and the contract when 
awarded can proceed without major change, delay or disruption.  This 
model works best when: 
• the public authority has adequate in house capabilities and capacity to 

either undertake the design or to brief consultants and to oversee the 
design process; and  

• there is adequate time to complete the design and associated 
documentation before tenders for construction are invited. 

Public authorities are today under pressure to deliver projects, on time, on 
budget, within shorter time frames. This has led to the “fast tracking” of the 
traditional preplanned approach to construction by the streamlining of 
procedures to minimise delays between activities and to permit activities to 
be undertaken out of sequence. This has resulted in tenders for 
construction works being awarded where the works are not fully or 
precisely scoped.  In many instances, this has led to very disappointing 
outcomes e.g. the final cost of the construction works for the 2010 world 
cup stadia has increased by approximately 100% from the time that 
tenders were awarded to the time that contracts will be completed.  
 Currently most public sector clients don’t have internal design staff 
and outsource the design to consultants. Projects are commonly broken 
down into small contracts to provide access to local contractors and to 
encourage labour based technologies; the theory being that smaller 
contractors are best able to implement employment intensive works. This 
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delivery model, however, results in a consultant driven, stop / start mode of 
delivery, often with disappointing outcomes. 

Underlying reasons for current capacity constraints 

The CIDB (2006) attributed the capacity problem within government to 
deliver infrastructure to:  
• the project approach whereby, for each and every project,  consultants 

are appointed, briefed, directed and overseen by a gradually 
disappearing cadre of skilled staff; and 

• unbundling strategies aimed at reducing the size of contracts in order 
to target small  or local enterprises in order to satisfy social and 
economic imperatives, which place increased demands on the client’s 
resources to manage and oversee these small contracts. 

It may be also be argued that capacity constraints exist due to the 
continued use of an delivery approach which no longer matches the 
capabilities and capacities of the client to effectively oversee its 
implementation, ignores the capabilities of the private sector and fails to 
accommodate current delivery imperatives. 

THE SEARCH FOR AN ALTENATIVE DELIVERY MODEL 

Watermeyer et al (1998) demonstrated a little over a decade ago that a 
range of targeted procurement procedures developed in South Africa by 
government’s Procurement Reform Task Team could be successfully used 
to link significant employment and business opportunities to large 
construction works contracts. In fact, these procedures have over time 
become so well documented and developed that they have been 
incorporated into a number of South African national standards 
(Watermeyer, 2004) and are currently being converted into a series of 
international standards. As a result, there was no need to search for 
models and approaches to achieve social and economic deliverables 
through large construction contracts.  
 International approaches used by multilateral banks which are 
embedded in the conditions of contract published by FIDIC (2006) offered 
more of the same – the traditional pre-planned approach. However, the 
approaches to infrastructure delivery adopted in the United Kingdom in the 
wake of a series of reports aimed at improving the efficiency of the UK 
construction industry e.g. Constructing the Team (Latham Report) and 
Rethinking Construction (Egan Report), did offer a number of alternative 
options.  
 The Office of Government Commerce’s (2006) Common Minimum 
Standards require that procurement strategies and contract types support 
the development of collaborative relationships between the government 
client and its suppliers and facilitate the early appointment of integrated 
supply teams. This Standard also states that “traditional, non-integrated 



Delivering infrastructure at scale in developing countries: numbers or systems? 5 

 

procurement approaches should not be used unless it can be clearly 
shown that they offer best value for money – this means, in practice they 
will seldom be used.”  
 It was noted that the Office of Government Commerce has only 
endorsed the NEC family of contracts for use in public projects in the UK. 
An examination of the NEC3 Engineering and Construction Contract 
revealed that this form of contract not only provides a priced contract as is 
commonly the case in other forms of contract such as those promoted by 
development banks, but also a target contract, a cost reimbursable and a 
management contract option.  

The targeted procurement and NEC3 contracting system accordingly 
formed the basis for the alternative model that was developed. 

THE MODEL 

Typically at the commencement of any programme (series of projects), the 
only “knowns” are the allocated medium term budget, a list of short term 
priorities and possibly an indicative broad brush breakdown of the budget 
into prioritised projects for the first year of the programme. Individual 
projects within a programme need to be scoped, designed and 
documented so that construction may take place.  This cycle needs to be 
repeated so that as projects are identified, they can be scoped, designed 
and documented so that construction occurs on a continuous basis over 
the period of the programme (see Figure 1). Accordingly, the delivery 
model needs to be capable of procuring services in the absence of a well 
defined scope of work. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Figure 1 Project cycle within a programme of projects (Watermeyer et al, 2007) 
  

In terms of this model, the client identifies a programme comprising a 
number of projects and obtains the necessary funding for it. The client 
thereafter procures the services of a Programme Manager and one or 
more Design Consultants and Contractors in terms of a competitive 

A1: Scope project
A2: Design project
A3: Document project
A4: Construct project
A5: Hand over project
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procurement process in the absence of any detailed scope of work using 
the NEC3 family of standard contracts published by the Institution of Civil 
Engineers, London (see Figure 2) and the CIDB Standard for Uniformity in 
Construction Procurement (Watermeyer et al, 2007). 
 The Programme Manager converts the budget into a series of works 
packages, manages the delivery of the works, acts as the Employer’s 
Agent in terms of the Design Consultant’s contracts, acts as the Project 
Manager in terms of the Contractor’s contract and provides cost 
consultancy services.  The Design Consultant provides design services in 
relation to the identified work packages and monitors the quality of the 
constructed works. The Contractor constructs the works associated with an 
identified works package.  

 
Figure 2  Contractual relationships in the model (Watermeyer et al, 2007) 

 
 The Contractor, prior to commencing the work, agrees a target price 
with the Project Manager based on an activity schedule developed from the 
specifications and drawings provided by the Design Consultant for the 
identified package of work. During the course of the contract, the 
Contractor is paid his costs as defined in Option C of the NEC3 
Engineering and Construction Contract, based on his tendered cost 
parameters and at the end of the contract, the Contractor is paid his share 
of the difference between the target price and his cost according to an 
agreed formula. If the final cost is greater than the target cost, the 
Contractor pays his share of the difference. This motivates the Contractor 
to control costs (Watermeyer 2009). 
The Design Consultant is typically paid on a time and cost basis (Option E 
of the NEC3 Professional Service Contract) until such time as the precise 
scope of work is known and a target contract can be agreed with the 
Design Consultant (Option C).    

Tenderers compete on the basis of price and quality for the 
programme management, design consultancy and construction services. 
Typically, the professional service providers tender staff rates and certain 
cost parameters relating to expenses while contractors tender a range of 
parameters associated with the NEC3 Schedule of Cost Components i.e.  
• a direct fee percentage; 

Project 
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ECC:    Engineering and 
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ECS:    Engineering and 
Construction 
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construction Short 
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(PSC3)
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(ECS3 or ECSS3 ) 
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(PSC3) 
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• a subcontracted fee percentage; 
• time related charges for equipment; 
• a percentage for working areas overheads; 
• a percentage for manufacture and fabrication overheads; 
• a percentage for design overheads; and 
hourly rates for specified personnel and equipment.    
 Tender assessment schedules are used to develop a comparative 
price for evaluation purposes, based on assumed quantities of hours and 
amounts and the tendered cost parameters (percentages and rates). 

The CIDB’s generic Specification for Social and Economic 
Deliverables in Construction Works Contracts (2007) can be used in 
conjunction with this model. This specification provides for the delivery of a 
wide range of social and economic deliverables through the performance of 
a construction contract as set out in Table 2. 
 The deliverables outlined in Table 2 may be readily incorporated into 
the scope of work associated with a particular work package by reference 
to this specification and the completion of project specific variables 
(specification data). Contractors may be required to achieve a particular 
deliverable and be penalised financially should they fail to do so or be 
offered a financial incentive should they equal of exceed a key 
performance indicator associated with a deliverable. The target price that is 
developed for each work package takes into account these requirements. 
 This approach of addressing the social and economic agenda is very 
flexible and, unlike most other delivery models, allows the client to change 
the deliverables over time in response to emerging needs and changing 
circumstances. This is of particular value where the contracts extend over 
a few years. 

THE PILOT PROJECT 

eThekwini Water and Sanitation maintains some 13 000km of water mains 
in the Durban area of which about 2 500km are aging asbestos cement 
pipes. These old asbestos cement pipes are at the end of their useful life, 
burst frequently and need to be replaced. eThekwini adopted the delivery 
model outlined in this paper which allows the target price associated with 
each water district to be established once the scope of work and socio-
economic deliverables have  been finalized.   

 The concept of the model using Option C (Target Cost) of the 
NEC3 Engineering and Construction Contract was introduced to the 
Design Branch of eThekwini Water and Sanitation in February 2007. (The 
Branch had not previously used the NEC3 Form of Contract). The decision 
to proceed with the model was made mid February after a briefing meeting 
which was attended by select officials, contractors and consultants. 
Expressions of Interest were prepared in accordance with the CIDB’s 
Standard for Uniformity in Construction Procurement, advertised on 9 
March and closed on 23 March. Submissions were evaluated and the 
successful respondents were invited to proceed with the preparation of a 
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tender in accordance with the CIDB’s Standard Conditions of Tender on 7 
May. Tenders for the Programme Manager and Design Consultants closed 
on 18 May and for the Contractors on 25 May. From these tenders one 
Programme Manager, four Design Consultants and four Contractors were 
selected. These selections were ratified by the Bid Evaluation and 
Adjudication Committees and contracts were awarded during the last week 
of June 2007. Work commenced on 1 July 2007 i.e. the start of the new 
financial year. 
 
Table 2 Standard social and economic deliverables 
 

Deliverable Theme 
# Description 
A1 Provide employment opportunities to targeted 

labour 
Employment of 
local resources 

A2 Utilise local resources 
Employment 
opportunities in 
labour intensive 
works 

B1 Provide employment and skills development 
opportunities to targeted labour 

C1 Provide business opportunities for targeted 
enterprises 

Business 
opportunities 

C2 Procure subcontractors for defined portions of 
the contract in terms of specified procedures 

D1 Provide third party management support 
services to targeted contractors 

D2 Procure or manage (or both) mentoring 
services for targeted contractors 

Enterprise 
support and 
development 
programmes 

D3 Execute the contract in joint venture with a 
targeted partner 

E1 Provide experiential work opportunities 
towards a specified professional registration 
for designated persons 

E2 Provide work learning opportunities towards a 
specified degree, diploma  or certificate for 
designated persons 

E3 Provide experiential work opportunities 
towards a SAQA registered qualification or 
certificate for designated persons 

Skills 
development 

E4 Procure and manage a training provider to 
provide specific training for designated 
persons 

HIV/AIDS F1 Promote HIV/AIDS awareness 
  
 The construction works contracts that were concluded were for a three 
year period and were based on the NEC3 Engineering and Construction 
Target Contract option (Option C). The NEC3 Professional Service 
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Contract was used for the appointment of the consultants. Use was made 
of the Construction Industry Development Board’s (CIDB) Specification for 
Social and Economic Deliverables in Construction Works Contracts. 

Water districts are assigned to specific consultants and contractors. 
The target price is negotiated with the contractor after the design of the 
water network is completed. Districts are handed over to contractors who 
become responsible for the maintenance of the existing pipe work in the 
district, including the repair of burst pipes, until such time that the new 
pipelines are installed, the old pipes are decommissioned and the district is 
handed back to eThekwini Water and Sanitation.   

The learning curve on the project relating to the maintenance of the 
existing water network and the supplying of households with water while 
decommission the old pipes and commissioning the new ones was a steep 
one.  
 
THE OUTCOMES OF THE PILOT PROJECT 
 
Expenditure on this project from a standing start on 1 July 2007 up to 1 
September 2008 was approximately US$ 40 million. Currently up to 80 km 
of water mains are being replaced each month. Approximately 3800 
temporary workers (unemployed persons) are employed on the programme 
to excavate trenches and are rotated every 4 months to allow others to 
financially benefit from the construction activities. The total amount of 
money paid to such workers is about 21% of total project expenditure. 16 
subcontractors (or “co-contractors”) have been offered work opportunities. 
These contractors who have annual turnovers ranging from well below US$ 
75 000 to US$ 550 000, are being developed to increase their share of the 
construction work from 10% to 20%.  

A full time mentor has been engaged to assist the “co-contractors” in 
the establishing of business systems within their businesses in order to 
improve their sustainability and to grow their business. Key performance 
assessments of these contractors are undertaken by the mentor at regular 
intervals to monitor their progress. The expected annual turnovers of these 
co-contractors at the end of the contract is expected to be between US$ 
100 000 and US$ 1 000 000. 
 Selected workers are provided with training in pipe laying. All workers 
received HIV/AIDS training. Work place experience is provided by the 
design consultants to enable eThekwini staff members to gain suitable 
experience to facilitate their registration as built environment professionals. 
eThekwini has only assigned one of its senior project managers to 
interface with the project team through the appointed programme manager. 
 
APPLICABILITY OF MODEL TO OTHER AFRICAN COUNTRIES 
 
Lawless (2005) attempted to quantify the technological challenge facing 
developing countries by providing an indication of the ratio of engineer to 
population, based on an extensive desk top survey and the contacting 
various institutions and registering bodies. Although the data was compiled 
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from a number of sources of varying detail and reliability, the statistics, 
some of which are reproduced in Table 3, when linked to per capita gross 
national income, illustrate a linkage between the economy of a country and 
the number of qualified engineers per capita (Watermeyer, 2006). 

Table 3 indicates that that despite the perception that South Africa is 
technologically stronger than other African countries that this is not 
necessarily the case. South Africa has a significantly higher per capita 
income than countries such as Tanzania and Namibia yet according to 
Lawless (2005) South Africa’s ratio of population to engineer is not 
significantly better than Zimbabwe, Namibia and Tanzania and other less 
developed countries. Accordingly, there is no reason why the model should 
not be able to be applied in other developing countries within Africa. 
 
Table 3:     International registered engineer to population statistics  
 
Country Population per 

registered engineer 
(after Lawless, 2005) 

per capita Gross 
National Income, US$ 
(World Bank, 2005) 

Norway, Finland, 
Denmark and Canada 

≤200 28 390 to 52 0303 

Sweden, Germany, 
France and Ireland 

201 to 300 30 090 to 35 770 

Japan, UK, USA, 
Australia and Hong 
Kong 

301 to 500 37 120 to 41 400 

Malaysia and Chile 501 to 1 000 4 650 to 4 910 
Singapore, Korea, 
Hungary and Romania 

1 001 to 3 000 2 920 to 24 220 

South Africa 3 001 to 5 000 3630 
Sri Lanka, Tanzania, 
Namibia 

5 001 to 7 500 330 to 2 370 

Swaziland, Zambia 
and Ghana 

≥12 000 380 to 1660 

 
CONCLUSIONS 
 
The implementation of the model on the pilot project has demonstrated 
that: 
• allocated medium term budgets for a programme of works can be 

spent not only in a manner that results in construction works of an 
acceptable quality being delivered in response to prioritised needs, but 
also in a manner that contributes to the regional social and economic 
agenda including employment and skills development;  

• it is possible to procure the services of a number of consultants and 
contractors to deliver a programme of works in the absence of a 
detailed scope of work within a public sector procurement regime; 
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• it is possible to mobilise a project team to tackle a large infrastructure 
project within a relatively short period of time once a decision is made 
to proceed with a project;  

• long term, large contracts rather than short term small contacts permit 
service delivery to occur at scale;  

• large, long term contracts can, effectively and efficiently deliver on a 
wide range of social and economic objectives; and 

• the demands placed on a client for its implementation are minimal. . 
The target contract approach whereby the target price is negotiated once 
the scope of work in a water district is known has provided the client with 
complete flexibility in deciding on priorities and has enabled a well 
structured and focussed contractor development programme to be 
implemented with clear and measureable outcomes. The scale of the 
project has allowed a focussed mentorship programme to be implemented 
to ensure that the targeted construction businesses put in place business 
systems to ensure that they grow in a sustainable manner.  

This delivery model using large well established contractors has been 
able to deliver jobs to the unemployed efficiently and effectively. The 
money paid to such workers which amount to 21 % of total project cost in 
the early stages of the project where the start up cost are high, compares 
very favourably with the achievements of the well known Soweto’s 
Contractor Development Programme which ran from 1988 to 1998. 
(Soweto’s programme, which replaced secondary water mains, involved 
small labour only contractors and third party management support in the 
form of construction and materials management. This programme enabled 
28 percent of the construction cost, excluding programme management 
and design and supervision costs, to be paid to small contractors. 
(Watermeyer et al, 1995). This is contrary to the popularly held belief that 
contracts should be made small to ensure that work is labour based and 
executed by small local contractors. 

There are two distinctly different strategies to address the current lack 
of service delivery and poor project outcomes. The first seeks to 
significantly increase the numbers of built environment professionals within 
government to effectively and efficiently manage and oversee the current 
approach to delivery. The second harnesses the capability and capacity of 
the built environment professionals located within the private sector to 
delivery infrastructure using a radically different delivery process. 

The model which eThekwini has implemented harnesses the 
capability and capacity of the private sector to deliver and in so doing has 
dramatically reduced the staffing requirements of the client. As such it can 
offer a solution to overcoming capacity constraints in the public sector not 
only in South Africa but also in other developing countries in Africa.  

The model’s implementation has the potential to turn around the poor 
service delivery or non-delivery that is frequently encountered in 
developing countries.  

 



12                   Delivering infrastructure at scale in developing countries: numbers or systems? 
 
REFERENCES 

Construction Industry Development Board, 2006. Scaling up Delivery and 
Accelerating Empowerment. Inform Practice Note #1, August. 

Construction Industry Development Board, 2008, Attaining social and economic 
deliverables,  Practice Note #10, February 

Construction Industry Development Board, 2007, Specification for social and 
economic deliverables in construction works contracts. Available at 
http://www.cidb.org.za [Accessed 1 April 2009] 

Construction Industry Development Board, 2006, Standard for Uniformity in 
Construction Procurement, Board Notice 94 of 2006, Government Gazette No. 
29138 of 18 August  
 Expanded Public Works Support Programme, 2005, Established Major Contractors 

(EMC) participation in Large Scale EPWP Infrastructure Projects, Position Paper, 
12 December, pp 2 - 4 

FIDIC, 2006, General of Contract for Construction for Building and Engineering 
Works Designed by the Employer, 2006 Multilateral Development Bank 
Harmonised Edition. 

Lawless, A, 2005, Numbers and needs: Addressing imbalances in the civil 
engineering profession. South African Institution of Civil Engineering, pp 5, 223, 
229 - 232 

NEC3, 2005, Engineering and Construction Contract, Thomas Telford Ltd 
NEC3, 2005, Professional Service Contract, Thomas Telford Ltd 
Office of Government Commerce, 2006, Common Minimum Standards for the 

Procurement of Built Environments in the Public Sector, 18 January 
Terblanche, S.S, 1971, The demand for and supply of Engineers in 1973 and 1980, 

South African Human Sciences Research Council. Report No MM 17, Pretoria, pp 
14 – 15 

Watermeyer, R.B., Nevin, G., Amod, S. and Hallett, R.A, 1995, An Evaluation of 
Projects within Soweto's Contractor Development Programme,  Journal of the 
South African Institution of Civil Engineers , vol.36, no.2, pp.17-26. 

Watermeyer, R.B., Gounden, S., Letchmiah, D.R. and Shezi, S, 1998, Targeted 
Procurement: a means by which Socio-Economic Objectives can be realised 
through Engineering and Construction Works Contracts,  Journal of the South 
African Institution of Civil Engineering, vol.40, no.4, pp.15-25. 

Watermeyer, R.B., Larkin, D. and van Huyssteen, S. A model for the delivery of 
large scale employment intensive works using a programme management 
approach. Prioritising Employment Creation in Government Policies, Programmes 
and Investments, 12th ILO Regional Seminar for Labour-based Practitioners, 
Durban, South Africa, 8-12 October, 2007. 
Watermeyer, R.B, 2004, Project Synthesis Report: Unpacking Transparency in 

Government Procurement- Rethinking WTO Government Procurement 
Agreements, In: CUTS Centre for International Trade, Economics and 
Environment, Unpacking Transparency in Government Procurement, CUTS 
International, Jaipur, India, pp.1-50. 

Watermeyer, R.B, 2006, Poverty reduction responses to the Millennium 
Development Goals, The Structural Engineer, 2 May pp  

Watermeyer, R.B, 2009, Getting to grips with the NEC3 ECC target contract with 
activity schedule. Civil Engineering. January / February.  



         Andrew Baird 
Engineering Contract Strategies 

 
116 Edison Crescent 
Sunninghill 
Sandton 
Gauteng Province 
South Africa 

 
PO Box 95 
Sunninghill 
2157 
South Africa 
 

℡ 
tel          +27 11 803 3008 
mobile  + 27 82 880 5236 
fax        + 27 11 803 3009 
alt fax      
www.ecsconsult.co.za 

 

 
ENGINEERING CONTRACT STRATEGIES CC – PROFESSIONAL SERVICES ON CONTRACTS 

Members:  P. A. Baird   PrEng CEng(UK) BSc(Hons) FICE MSAICE MAPM,  F. E. Baird 
Reg No. 1993/016039/23 VAT No. 4120139193 

 

ASSESSING COMPENSATION EVENTS IN NEC ENGINEERING AND CONSTRUCTION CONTRACT (ECC3) OPTION A & B 
 

 
Summary of procedure 

 
Compensation events are notified under clauses 61.1 or 61.3.  There are time limits for notification by the Contractor.  The notification will have 
resulted from the occurrence of a listed compensation event.  
 
The Project Manager instructs the Contractor to provide a quotation if he decides it is a compensation event which is not the fault of the 
Contractor.  The Project Manager also considers 

• whether early warning was given,  
• whether assumptions need to be made, 
• the outcome of the discussion with the Contractor on the different ways of dealing with the event and 
• decides all this within one week of the Contractor’s notification of the event. 

 
The Contractor submits a quotation and alterations to his programme within 3 weeks of the Project Manager’s instruction. 

• The quotation should demonstrate the effect of the event on the Accepted Programme current just before the event starts or is forecast 
to start. 

• The quotation is based on the DC + Fee of the effect of the event by comparing resources envisaged before the event with those 
required as a consequence of the event.  Any delay to the Completion Date is based on the demonstrated effect on planned Completion. 

• The Contractor submits proven DC+Fee for work already done (past event); forecast DC+Fee for work not yet done (future event) 
 
The Project Manager accepts or rejects the quotation within 2 weeks of the Contractor’s submission.  The Project Manager may also decide to 
ask for a revised quotation (with reasons) which the Contractor must submit within 3 weeks of the instruction. The Project Manager makes his 
own assessment of the event if the Contractor has not assessed the event correctly or in time or there is no Accepted Programme. 
 
Implementation of the compensation event is effected by Project Manager changing any Key Dates, Completion Date (if effect proven) and 
Activity Schedule or Bill of Quantities (as applicable).  
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Detailed analysis by reference to the conditions of contract 
 
In the comment column, CD means Contract Data; DC + Fee means Defined Cost + Fee;  c-e means compensation event. 
 
Clause Copied from ECC3 Comment  

62.2 Quotations for compensation events comprise proposed changes to 
the Prices and any delay to the Completion Date and Key Dates 
assessed by the Contractor.  The Contractor submits details of his 
assessment with each quotation.  If the programme for remaining 
work is altered by the compensation event, the Contractor includes 
the alterations to the Accepted Programme in his quotation.  

The Accepted Programme includes statements of principal Equipment & 
other resources (Cl 31.2) so the Contractor will need to provide a 
comparison of resources in the programme before and after the c-e with 
the difference being used to calculate DC + Fee 

63.1 The changes to the Prices are assessed as the effect of the 
compensation event upon 
 
• the actual Defined Cost of the work already done, 
• the forecast Defined Cost of the work not yet done and 
• the resulting Fee. 
 
The date when the Project Manager instructed or should have 
instructed the Contractor to submit quotations divides the work 
already done from the work not yet done 

‘Effect’ means what it says.  It may be a c-e, but there is no effect on the 
Prices; e. g. c-e 60.1(13) for worse than 1 in 10 year weather, but the 
Contractor is working inside.  Or only overtime is required as a result of 
frustration to work already covered by Bill items.  
 
Note there is no mention of “Preliminary and General items”.   
Typical P & G costs are already included within Defined Cost.  

Op B 
11.2(22) 

Defined Cost is the cost of the components in the Shorter Schedule 
of Cost Components (SSCC) whether work is subcontracted or not 
excluding the cost of preparing quotations for compensation events. 

Cost is cost and the phrase ‘whether work is subcontracted or not’ 
means the Contractor is under obligation to prove amounts paid or to be 
paid by himself as well as amounts paid or to be paid by his 
subcontractors.   

11.2(8) The Fee is the sum of the amounts calculated by applying the 
subcontracted fee percentage to the Defined Cost of subcontracted 
work and the direct fee percentage to the Defined Cost of other work. 

Once cost has been proven for each component in the SSCC, work 
subcontracted is totalled and the subcontracted fee percentage applied 
to it, and other work done by the Contractor is totalled separately and 
the direct fee percentage applied to that.  The direct fee percentage is 
NOT added to the subcontracted fee percentage and there are no mark 
ups-on mark ups in the supply chain. Hence a mark up required by the 
Subcontractor (or any subcontractor) is effectively paid by the Contractor 
out of his subcontracted fee percentage.  
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Clause Copied from ECC3 Comment  

 THE SHORTER SCHEDULE OF COST COMPONENTS Remember, per clause 52.1 any cost not included in the SSCC is treated 
as though it is included in the Fee. 

1 People in the Working Areas This cost component has two parts; the proven cost of the people plus 
an overhead to compensate for Site related costs called the people 
overhead percentage, which is tendered 

11 Amounts paid by the Contractor (or Subcontractor or subcontractor) 
including those for meeting the requirements of the law and for 
pension provision. 

The only way the Contractor can substantiate this cost item is by 
declaring his payroll for the people affected by the compensation event; 
actual payroll payments for work already done and a forecast from the 
payroll for work not yet done.  This also applies to Subcontractors 
people (payroll). 

4 Charges associated with people in the Working Areas  

41 A charge calculated by applying the percentage for people overheads 
stated in the Contract Data to people item 11 to cover the cost of 
• payments for the provision and use in the Working Areas of 

water, gas and electricity, 
• payments for buying or leasing land, compensation for loss of 

crops or buildings, royalties, inspection certificates, charges for 
access to the Working Areas, facilities for visits to the Working 
Areas by Others and 

• payments for equipment, supplies and services for offices, 
drawing office, laboratories, workshops, stores and compounds, 
labour camps, cabins, catering, medical facilities and first aid, 
recreation, sanitation, security, copying, telephone, telex, fax, 
radio, CCTV, surveying and setting out, computing, and hand 
tools not powered by compressed air. 

This percentage is tendered by the Contractor in Contract Data part 2. 
He would probably calculate it by: 
 
1. Estimating total actual cost to the Contractor of people working in 

the Working Areas for the duration of the contract 
2. Estimate total cost of the three bullet lists for the duration of the 

contract 
3. Divide (2) by (1) and multiply by 100. 
 
The only costs the Contractor is likely to incur on most sites will be those 
in bullet 3. 
 
Tenderers should be asked to demonstrate in a tender schedule how 
they have arrived at this percentage. 

2 Equipment used within the Working Areas. 
Various ways are used to calculate these costs 

Equipment are items which the Contractor uses to Provide the Works, 
but which the Works Information does not require him to included in the 
works (cl 11.2(7)). In most cases the Equipment is already on the Site; 
so the effect of a compensation event may be none, the additional 
time of hire required or standing time if alternative deployment is not 



NEC Trainin Assessing cost of compensation events in Option A or B 
Change management.    

 

 
Andrew Baird ECS Page 4 of 8 
 

possible.  

Clause Copied from ECC3 Comment  

21 Amounts for Equipment which is in the published list stated in the 
Contract Data. These amounts are calculated by applying the 
percentage adjustment for listed Equipment stated in the Contract 
Data to the rates in the published list and multiplying the resulting 
rate by the time for which the Equipment is required.  

Use rates from a published list, (such as SA Hire) discounted or uplifted 
by the percentage stated in the Contract Data part 2. Take care when 
assessing tenders to ascertain whether the adjustment is positive or 
negative. (Probably negative if ascertained before award and positive if 
ascertained after award!!) 

22 Amounts for Equipment listed in the Contract Data which is not in the 
published list stated in the Contract Data.  These amounts are the 
rates stated in the Contract Data multiplied by the time for which the 
Equipment is required.  

Some tenderers may choose not to refer to the published lists and list all 
their Equipment here.  Check the rates are open market competitively 
tendered, and remember the Fee is still to be added. 

23 The time required is expressed in hours, days, weeks or months 
consistently with the list of Equipment in the Contract Data or with the 
published list stated in the Contract Data. 

Compensation events including standing time usually require a 
comparison to be made between paying hire for the standing time or the 
cost of demobilisation and remobilisation when later required 

24 Unless the item is in the published list and the rate includes the cost 
component, payments for 

• transporting Equipment to and from the Working Areas other 
than for repair and maintenance 

• erecting and dismantling Equipment and 
• constructing, fabricating or modifying Equipment as a result 

of a compensation event. 

Be aware that the published list may include some of these costs, which 
should not be claimed again. 

25 Unless the item is in the published list and the rate includes the cost 
component, the purchase price of Equipment which is consumed. 

This would include the cost of fuel for example. 

26 Unless included in the rate in the published list, the cost of the 
operatives is included in the cost of people. 

Should be obvious. 

27 Amounts for Equipment which is neither in the published list stated in 
the Contract Data nor listed in the Contract Data, at competitively 
tendered or open market rates, multiplied by the time for which the 
Equipment is required. 

This is the fall back for items of Equipment for which there is no rate 
either in the published list or in the Contract Data above. 
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Clause Copied from ECC3 Comment  

3 Plant and Materials  

 The following components of the cost of Plant and Materials  

31 Payments for  
• purchasing Plant and Materials,  
• delivery to and removal from the Working Areas, 
• providing and removing packaging and 
• samples and tests. 

Such payments would have to be supported by invoices (for costs 
incurred) or quotations for costs to be incurred.  Note there is no mark 
up, and this applies whether the Plant and Materials have been 
purchased by the Contractor, a Subcontractor or a supplier to either of 
them.   

32 Cost is credited with payments received for disposal of Plant and 
Materials unless the cost is disallowed. 

This could apply to top soil and plants removed from a ‘green-field’ Site 
for sale elsewhere, or to copper removed in a refurbishment project. 

4 Other charges (People charges in 41 included with People above)  

42 Payments for cancellation charges arising from a compensation 
event. 

Supported by invoice and receipts or a quotation. 

43 Payments to public authorities and other properly constituted 
authorities of charges which they are authorised to make in respect of 
the works. 

Supported by invoices and receipts. 

44 Consumables and equipment provided by the Contractor for the 
Project Manager’s and Supervisor’s office 

Supported by receipts and checked by the Project Manager. 

45 Specialist services For example a bomb disposal squad when a mine is discovered or 
divers for a particularly difficult under sea hook up to an oil platform. 

5 Manufacture and fabrication  

 The following components of the cost of manufacture and fabrication 
of Plant and Materials, which are 

• wholly or partly designed specifically for the works and 
• manufactured or fabricated outside the Working Areas. 

 

51 Amounts paid by the Contractor.   This can be difficult to quantify if the manufacture and fabrication is done 
by the Contractor in his own factory.  The only way to check such costs 
may be to seek quotations from others, if practicable. 
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Clause Copied from ECC3 Comment  

6 Design  

 The following components of the cost of design of the works and 
Equipment done outside the Working Areas 

 

61 The total of the hours worked by employees multiplied by the hourly 
rates stated in the Contract Data for the categories of employees 
listed. 

It does not matter whether the design is done by Contractor’s employees 
or a Subcontractor’s employees, these are the rates the Contractor will 
be paid.  If done by neither, the cost may be claimed as a specialist 
service in 45 above.  

62 An amount for overheads calculated by multiplying this total by the 
percentage for design overheads stated in the Contract Data. 

Always check that the hourly rates stated in Contract Data are typical 
industry ‘cost to company’ rates, as these rates are then uplifted by both 
this overhead percentage and the relevant fee percentage. The resulting 
total may be equivalent to a professional person’s selling rate.  

63 The cost of travel to and from the Working Areas for the categories of 
design employees listed in the Contract Data. 

Note only the costs of the listed categories of employees will be 
reimbursed.  Costs of other employees are included in the Fee.  

7 Insurance  

71 The following are deducted from cost 
 

• costs against which this contract required the Contractor to 
insure and 

• other costs paid to the Contractor by insurers. 

A compensation event may involve re-work, which if the Contractor had 
insured as the contract requires (but did not) the Employer would not 
have to pay for.  These are deducted from payments to the Contractor.  
Similarly if the re-work was covered by insurance, the Employer would 
not pay for any costs the Contractor was able to recover from insurers. 

 
 
The Schedule on the following page summarises the above. 
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Summary: 

Defined Cost plus Fee for compensation events in ECC3 Option A & B 
 
Cost component 

in SSCC 
[A] Contractor’s own costs [B] Subcontractor’s costs [C] Sub-subcontractors and other 

suppliers 

1) PEOPLE in the 
Working Areas 

Amounts paid to Contractor’s employees 
per Contractor’s pay roll 

Amounts paid to Subcontractor’s employees 
per Subcontractor’s pay roll 

Amounts paid to their employees per pay 
roll 

2) PEOPLE o/h 
CHARGES 

Total of PEOPLE in 1) uplifted by % for 
people overheads stated in Contract Data 

Total of PEOPLE in 1) uplifted by % for 
people overheads stated in Contract Data 

Total of PEOPLE in 1) uplifted by % for 
people overheads % stated in Contract Data 

3) EQUIPMENT 
in Working 
Areas 

Rates in published list or Contract Data @ 
time required+ cost of Equipment 
consumed 

Rates in published list or Contract Data @ 
time required + cost of Equipment 
consumed 

Rates in published list or Contract Data @ 
time required + cost of Equipment 
consumed 

4) PLANT & 
MATERIALS 

Proven (invoice) cost; NO mark up. 
Credit for items disposed of 

Proven (invoice) cost; NO mark up. 
Credit for items disposed of 

Proven (invoice) cost; NO mark up. 
Credit for items disposed of 

5) OTHER 
CHARGES 

Amounts paid by Contractor (verified by 
invoices) 

Amounts paid by Subcontractor (verified by 
invoices) 

Amounts paid by sub-subcontractor & 
others (verified by invoices) 

6) MAN & FAB 
outside 
Working Areas 

Amounts paid by Contractor (verified by 
invoices) 

Amounts paid by Subcontractor (verified by 
invoices) 

Amounts paid by sub-subcontractor & 
others (verified by invoices) 

7) DESIGN 
outside 
Working Areas 

Hours at rates stated in CD plus design 
o/h % in CD + expenses for listed 
categories of employees only 

Hours at rates stated in Contractor’s CD 
plus design o/h % in CD + expenses for 
listed categories of employees only 

Hours at rates plus design o/h % stated in 
Contractor’s CD + expenses for listed 
categories of employees only 

8) INSURANCE Deduct amounts which insurer should 
have paid if Contractor had insured 

  

9) Sub-total cost Total of line 1) to line 8) Total of line 1) to line 8) Total of line 1) to line 8) 

Mark-up direct fee percentage subcontracted fee percentage subcontracted fee percentage 

10) Total cost Line 9) plus direct fee percentage Line 9) plus subcontracted fee percentage Line 9) plus subcontracted fee percentage 
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PAID to 
Contractor 

10 [A] plus 10 [B] plus 10 [C] --------------------- ------------------------------- 

 
 
Notes to the summary schedule; 
 

1. Costs in Col C rows 1 & 2 may be difficult to ascertain but such resources are likely to be on Site only for short durations.  This is an example of where 
rates & lump sums may be used per 63.14 in Option A and 63.13 in Option B. 

 
2. Cost in Col row 7 may be stretching the meaning of employees a bit far.  This component could be paid at cost as a specialist service under ‘other 

charges. 
 

3. There is no reference to the Bill of Quantities or the Activity Schedule. 
 

4. So called Preliminary and General items are allowed for in DC + Fee and are not included again. 
 
 
 



Dr Martin Barnes, the original creator of the NEC 
suite of contracts, has been awarded Commander 
of the Order of the British Empire (CBE) in the 
Queen’s birthday honours list 2009 for services 
to civil engineering. The list was published on 13 
June 2009.

Barnes, currently president of the Association 
for Project Management, was nominated by the 
Institution of Civil Engineers (ICE) in recogni-
tion of his pioneering work in developing the 
Institution’s NEC suite of contracts. 

NEC is now being used in over 20 countries and 
is recommended by the UK government for all 
publicly funded building and infrastructure projects 
– including London 2012 and Crosssrail.

Giving birth to NEC
After graduating in civil engineering from 

London University and researching financial 
control for engineering projects at Manchester 
University, Barnes set up his own project manage-
ment consultancy in 1971. He merged this with 
what is now PricewaterhouseCoopers in 1985 and 
since 1996 has been an independent consultant, 
advising on infrastructure projects worldwide. 

From early in his career he identified the need 
for a radical new contract which would stimu-
late rather than frustrate good project manage-
ment. He produced an initial specification for 
ICE in 1986, and was then contracted to lead an 
Institution working group to draft and refine what 
eventually became the first edition of the New 
Engineering Contract in 1993. 

No compromise
Writing in issue 34, Barnes said, ‘Our philoso-

phy was to produce something which cured every 
known ill of the traditional contracts and which 
would be judged as a whole when it was finished 
and either adopted or not. We did not have to 
compromise.’ 

Barnes continued to be involved on ICE’s NEC 
panel during drafting of NEC2 and NEC3 – which 
were published in 1995 and 2005 respectively – 
and still advises the Institution on the contracts’ 
strategic development.

Stimulating good management
Speaking in PM World Today last month Barnes 

said lawyers were increasingly seeing the project-

management benefits of using NEC. 
‘Fortunately, more lawyers are now realising 

that the traditional contracts have had their day. 
Once there was a contract which stimulated good 
management of projects, why would you use 
anything else?’ ●
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Mace is due to complete Britain’s new embassy building in Warsaw, 
Poland this month as part of a £150 million NeC3-procured design-
and-build framework for the uK Foreign and Commonwealth Office. 
Work on the 4,300 m2 three-storey structure started in April 2008 and 
involved both the NeC3 engineering and Construction Contract option 
C and NeC3 Professional service Contract. Architectural design was by 
Tony Fretton Architects.
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RuDI KLeIN 
NEC usERs’ GROup 
CHaIRMaN

The programme for this year’s NEC Users’ Group 
seminar, held in London in March, included a pres-
entation by lawyer David Jones of Watson Burton 
LLP entitled, ‘NEC driven by resourcing and cost 
control – not lawyers’. David did not really need to 
expand upon this: it was all in the title. 

In my role as chairman of the NEC Users’ 
Group I have often been assailed with a recurring 
complaint about NEC, if ‘complaint’ is the right 
word to use. It is typically expressed as, ‘NEC is 
too heavy on management resource and, there-
fore, is beyond the capability of most firms in the 
construction industry.’ 

When you analyse this kind of statement, 
you quickly realise it symbolises a very worrying 
mindset. How can you deliver any project without 
being prepared to dedicate sufficient manage-
ment resource to ensure that value for money is 
delivered to the client, and sufficient profitability 
is obtained for yourself? 

NEC reflects good practice
A project can only be successful if there is proac-

tive management throughout the delivery process 
that fully addresses risks which could impact upon 
time, cost and quality. NEC is simply reflecting the 
fact that projects should be properly managed. 

I can understand the genesis of the ‘complaint’. 
Most of the industry is still used to working on tra-
ditional contracts where the only communication 
between the parties is often in relation to some 
claim or complaint that one has against the other. 

In fact, most of the communication is left to 
the end of the contract, when the final account 
becomes the backdrop for all sorts of claims and 
counter-claims, often revolving round the value of 
variations and extras.

Facilitating risk management
I challenge anybody to find the word ‘risk’ used 

in traditional contracts, let alone any references to 
managing risk. In traditional contracts the word 
‘risk’ is usually hidden in the language of obliga-
tion, responsibility and liability. Addressing the 
consequences of risk is usually hidden in the lan-
guage of indemnity. 

In my experience the use of NEC is client-
driven, since many clients have a desire to have 
their projects delivered through active and col-
laborative management processes. Hopefully this 
will also help drive the industry in the direction of 
improving its skills base in project management. 

In particular, we have a dearth of skills in 
project managing the design process. That proc-
ess is not just about delivering design solutions: it 
should be more about risk management – so that 
the actual delivery of construction works is more 
likely to be within time, cost and fully compliant 
with the specification. ●

For further information please contact the author 
on +44 20 7313 4920 or email ccooper@hvca.org.uk.

MIKe HuRsT 
NEC MaRkETING

NEC launched a much-improved website in June. 
The site at www.neccontract.com has been 
redesigned to make NEC products and services 
easier to access as well as adding several new 
features. 

Users’ Group members now benefit from a 
searchable database of frequently asked questions. 
The news and useful download sections have also 
been improved, making it easier to find amend-
ments, official Z clauses and NEC panel briefings. 

The new site also contains an international sec-
tion, which highlights NEC usage around the world, 
plus dedicated pages for our users in South Africa 
and New Zealand – including details of local NEC 
news, events and how to purchase contracts from 
our approved suppliers in those countries. ●

BeLOW The new NeC website includes an FAQ 
database for users’ Group members

Combating the 
resource argument

New NEC 
website 
launched

NEC builds presence in NZ
RAQueL suRALLY 
NEC EVENTs

ABOVe Meridian energy’s NeC-procured £40 mil-
lion refurbishment of Manapouri Hydropower 
station, New Zealand’s biggest, was completed 
in 2007

NEC has further raised its profile in New Zealand 
recently with a new series of roadshows, work-
shops and training in June and the appointment 
of a local NEC consultant.

Half-day roadshow events and workshops 
were held in Wellington and Auckland on 8 and 
10 June respectively, introducing the NEC3 suite 
of contracts and specific topics such as activity 
schedules, defined cost, early warnings and com-
pensation events.

New risk management course
We also ran our new one-day course on 

managing risk under the Engineering and 
Construction Contract in Auckland on 11 June, 
just a week after it debuted in the UK. The 
course covers the contract’s use in identifying 
and managing risks, in particular the function of 
risk register. The next UK date is 15 September 

in Birmingham (see Diary on page 8). 
All events in New Zealand were supported by 

Constructing Excellence NZ, ICE New Zealand, 
New Zealand Institution of Management and the 
New Zealand Centre for Advanced Engineering, 
to which we are very grateful. 

NEC consultant in New Zealand
Finally we are delighted to announce the 

appointment of Garry Miller as a dedicated, 
locally based NEC consultant for the New 
Zealand region. Garry is an experienced engi-
neer with an extensive background of support-
ing public and private clients in the NEC usage, 
both in New Zealand and overseas. ●

For further information please contact  
Garry Miller on +64 21 337 280 or  
email garry.miller@neccontract.com.
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GLeN HIDe 
NEC CONsulaNT

It is very clear within the suite of NEC3 contracts 
that, in terms of programme, there are two 
distinctly different completion milestones to 
track and report against: planned completion and 
completion date. 

The contract is also clear that the completion 
date moves by an agreed amount once a compen-
sation event is implemented (i.e. quote agreed 
along with associated time effects). However, this 
can cause a practical problem for both parties on a 
project where

■	 planned completion is constantly changing
■	 compensation events take several weeks or 

even months to be agreed
■	 there are numerous compensation events 

occurring, of which some are inevitably critical.

The consequence of the above is that planned 
completion can be flying around the programme 
with the completion date not adjusted for several 
weeks or months. 

Typical example
Table 1 demonstrates the point, where planned 

completion is moved by a number of notified com-
pensation events on a typical project.

In the example, the following events occur in 
the following sequence.

1. Programme revision 01 accepted at week 0.
2. In week 2, compensation event 03 is notified 

by the contractor due to no access to site, 
which the contractor demonstrates has an 
effect of 2 weeks on planned completion.

3. In week 3, compensation event 07 notified by 
contractor due to free-issue material not made 
available to contractor as per accepted pro-
gramme, which has a further 1 week effect on 
planned completion.

4. Programme revision 02 issued at week 4, 
which shows a cumulative 3 week delay to 
planned completion.

5. In week 6, compensation event 12 notified by 
contractor due to design information supplied 
late to contractor, which has a further 3 week 
delay to planned completion. 

6. In week 8, compensation event 21 notified by 
contractor due to emergency maintenance 
works being carried out, thus effecting critical-
path works and planned completion by a fur-
ther 2 weeks.

7. Programme revision 03 issued at week 8, 
which shows a cumulative 8 week delay in 
planned completion.

8. In week 9, compensation event 24 notified by 
contractor due to third-party interface, which 
has a further 1 week delay to planned com-
pletion. 

It is not inconceivable that the quotation for 
the first compensation event takes 9–10 weeks to 
become implemented. At this stage, week 9, the 
planned completion date exceeds the completion 
date by 9 weeks. 

It is only when the compensation events are 
implemented that the completion date ‘catches up’ 
with planned completion. The problem is how long 
this takes and the associated liability and perception 
in the meantime. If any team member picks up the 
above programme in say week 8, all they will see is 
a disparity between completion date and planned 
completion, of which it will not be evident from 
the programme alone whose liability that is. This is 
not too much help to either party as, from both the 
employer’s and contractor’s perspectives, they are 
unsure of the contractor’s liability of planned com-
pletion beyond completion date. 

Potential solution
A potential easy solution to the issue could be as 

follows. The contractor moves the completion date 
when it believes that planned completion has been 
moved due to a compensation event, providing – 
and only when – the following has been satisfied

■	 reason and effect of delay is transparent in 
the current programme and the programme 
narrative

■	 project manager accepts that the event is a 
compensation event

■	 project manager accepts that the time indi-
cated in the programme is representative of 
the time for which the employer is liable.

If any of the three conditions is not satisfied, 
then the project manager does not accept the 
programme. 

In the example, the contractor could have 
showed programme revision 02 with a comple-
tion date moved by 3 weeks, the same as planned 
completion (i.e. zero delay). If the project manager 
accepts a programme, he or she is only accepting 
that the time principle indicated in the programme 
due to individual compensation events is correct – 
that is, access was denied for 2 weeks and material 
was not provided for 1 week, and neither of these 
are the contractor’s liability. Time is correct and 
ascertained now, while the cost of that event will 
be ascertained over the coming days and weeks as 
part of the quotation and assessment process. 

If some people consider it difficult to agree the 
time affects of an event at the time of the 4-weekly 
programme issue (4 weeks being a typical con-
tractual interval for programme submission), I can 
assure them it will be a whole lot more difficult 
further down the line with further progress (some 
good, some bad), re-sequence and other compen-
sation events affecting the programme. 

Any retrospective assessments of programmes 
is always subjective – the only time one can get 
the true picture is by assessing it when it actually 
occurs, and agreeing it very quickly thereafter. This 
is exactly where NEC3 contracts are trying to steer 
all parties towards. There is no rocket science here 
– just good-practice project management.

In terms of the quotation, it is important to note 
that a 1-week delay on the programme is not equal 
to a predetermined cost, such as 1 week delay = 
£10,000 ‘preliminaries’. Each compensation event 
would be assessed on its own merits and true 
effect, and will be what it will be, not a predeter-
mined amount for a certain period of delay. 

Benefits to parties
The benefits of agreeing the movement of com-

pletion date at the time of programme issue are 
primarily two-fold.

Firstly, there will be massive help to the com-
mercial teams from both sides. When a quote 
issued is reviewed, the programme will already 
have demonstrated the time effect as agreed with 
the project manager and will not be subjective. 
This takes a little pressure off the commercial 
teams as arguably it does not matter so much if it 
takes a little longer to agree the final cost element. 
In the example above, compensation event 03 has 
a 2-week time affect, compensation event 07 has 
a 1-week time affect, and all other compensation 
events issued up to that date have no time affect. 
All that the commercial teams then have to agree 
is the direct cost of the compensation event along 
with the extra-over cost of the delay to planned 
completion. 

Secondly, there will be clear visibility and trans-
parency to both parties as to the status of the 
completion date on each programme issued for 
acceptance and associated liability.

Compensation events and 
movement of completion date

>>>

Table 1. example showing how a contractor could wrongly appear to be running up to 9 weeks 
late due to the typical 9–10 weeks taken to agree the time and cost effects of compensation 
events – agreeing the time effect immediately would ensure the agreed completion date more 
closely matches the planned completion date

Programme revision 01 02 03

Week 0 1 2 3 4 5 6 7 8 9

Compensation event no. 03 07 12 21 24

Delay caused by event: 
weeks 2 1 3 2 1

Difference between 
completion and planned 
completion: weeks

0 0 2 3 3 3 6 6 8 9



RICHARD PATTeRsON 
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Organisations, public and private, across the 
world are wanting to use NEC contracts for all the 
good reasons that explain why, for example

■	 they are specifically endorsed for use by the 
UK and South African governments

■	 they have been used successfully in more 
than 20 countries in the private and public 
sectors (Figures 1 and 2)

■	 global organisations, such as Glaxo, are using 
NEC

■	 after more that 15 years of use for billions of 
dollars worth of projects, there is no case law 
relating to the words of NEC contracts.

This article is intended to highlight some of 
the few issues that need to be addressed to make 
NEC contracts suitable for use in jurisdictions 
other than English law. It was prompted and 
informed by the excellent paper and lecture given 
by Humphrey Lloyd on this subject (see issue 
45). That paper, which is published in a special 
issue of the NEC Users’ Group newsletter, is rec-
ommended to any interested reader. The aim of 
this article is to give some of the points made in 
Humphrey Lloyd’s paper a wider audience.

The following sets out some of the key points 

of specific relevance to a potential user under a 
jurisdiction other than English law. As stated by 
Humphrey Lloyd, the issues are all peripheral to 
the core provisions of NEC contracts and, with 
only minor modifications, they can be used under 
most jurisdictions. 

This article does not constitute legal advice, but 
is intended to encourage consideration of the use 
of NEC contracts in new countries and to assist 
lawyers that may be asked to review the contracts 
for use in a particular jurisdiction. It should be 
noted also that any such lawyer is strongly advised 
to obtain proper training on the use of NEC 
contracts before attempting to draft additional 
conditions of contract (option Z). The author’s 
experience is that some lawyers (both in UK and 
outside the UK) have a habit of proposing unnec-
essary, unwieldy and/or simply incorrect amend-
ments to a contract they do not really understand.

NEC structure designed for global 
applicability

NEC contracts were designed to

■	 use plain English that can be read and under-
stood (and translated if necessary)

■	 be free of direct reference to provisions of 
any particular law and so, as far as possible, 
be able to be used globally. 

Core clause 12.2 of the NEC3 Engineering and 
Construction Contract (ECC) states, ‘This contract 
is governed by the law of the contract’. This law 
is simply stated in the required place in the ‘con-
tract data’, one of the documents that forms part 
of the contract.

It was recognised that certain modifications and 
additions may be required to use NEC contracts 
in specific legal jurisdictions. In the UK – which 
includes Scots law and Northern Ireland law as well 
as the laws of England and Wales – there are two 
‘secondary options’, each a ‘Y clause’ under ECC. 
They are

■	 Y(UK)2 – the payment timing provisions 
of the Housing Grants, Construction and 
Regeneration Act 1996

■	 Y(UK)3 – the Contracts (Rights of Third Parties) 
Act 1999.

In New Zealand, a secondary option (provision-
ally called Y(NZ)2) is being developed with advice 
from local lawyers to deal with particular issues 
under New Zealand law.

A few issues need to be considered
The plain and direct language used by NEC con-

tracts in general reduces reliance on interpretation 
of words used in the particular jurisdiction. Instead, 
the natural and necessary focus of any required 
interpretation will be on the intended meaning 
of the words themselves in all the key processes 
within an NEC contract.

Most jurisdictions recognise the principle of 
pacta sunt servanda, meaning ‘agreements 
must be observed’ and the words of ECC include 
(clause 12.4), ‘This contract is the entire agreement 
between the Parties.’ In essence the contract sets 
out the rules governing the actions required of the 
parties and rights of the parties. Anyone deciding a 
dispute under the contract will use the words in the 
contract and only deviate from them if required to 
do so by the law governing the contract. 

However, in some jurisdictions it is not only 
permissible but normal to consider pre-contract 
negotiations and documents such as NEC 
guidance notes. In such cases clause 12.4 may not 
be effective. Humphrey Lloyd goes on to note 
that under certain international arbitration rules, 
arbitrators may – and in some cases are required 
to – take into account ‘relevant trade usages’. It may 
be appropriate to clarify that the guidance notes 
may be used to guide interpretation.

ECC has a named project manager as its key con-
tract administrator. The project manager is engaged 
by and acts on behalf of the employer. However, he 
or she is required to ‘act as stated in the contract’ 
(clause 10.1), including when assessing and certify-
ing amounts for payment and assessing the effect of 
compensation events. The contract sets down well-
defined rules for each of these actions. 

In some jurisdictions, particularly outside com-
mon-law countries, the concept of an agent of the 
employer being able to assess amounts impartially 
and according to the rules of the contract may be 
difficult.

Dispute resolution
ECC provides for adjudication as the first stage 

in the resolution of disputes, followed by the 
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use of NEC in legal jurisdictions 
other than English law

In the example above, at the time of the first 
programme re-issue, it is a cast-iron certainty to 
both parties that the delay to planned completion 
is 3 weeks for the two delays, one being denied 
access to site of 2 weeks and the other being 
delay in providing critical free-issue materials of 
1 week. There is little point to either party in 
denying now that the completion date will move 
by 3 weeks. It will be enhancing the visibility and 
transparency that the programme is trying to 
bring, hence better to move it now than wait for 
the commercial teams to agree and implement 
the detail of the quotation. 

Conclusions
NEC3 contracts make it very clear how important 

the contract programme is in terms of both a man-
agement and a commercial tool. The programme 
has to reflect everything known about the works 
now, which will also give clarity as to the outcome of 
any future events as and when they happen. 

The assessment of time and cost are fundamen-
tally two components that can be practically sepa-
rated out – although in the final assessment they 

will be brought together. Time invariably should 
be relatively easy to agree as it is not directly 
proportional to any cost assessment. The project 
manager has to take responsibility for pushing for a 
quick agreement on the time element to help the 
project as a whole. The follow-on cost element will 
be reviewed on its own merits and will ‘be what it 
will be’ in accordance with the detail and the times-
cales of the contract.

The solution proposed in this article should 
lead to a better understanding to all parties and 
help the programme acceptance process, with the 
programme becoming a clearer, more transparent 
management tool for the whole project team. That 
team can then get on with building the job – which 
surely has to be both parties’ prime objective. The 
contract intends for the programme to become 
the primary management tool for everyone on the 
project – not a contractual hindrance. 

Remember: by agreement, almost anything is 
possible! ●

For further information please contact the author 
via email: gmhplanning@talktalk.net.

>  continued from page 3
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‘tribunal’, which may be set (in the contract data) 
to be either arbitration or the courts. One of two 
options must be chosen

■	 W2 – which is specifically designed to be used 
when the UK Housing Grants, Construction 
and Regeneration Act applies

■	 W1 – which is designed to be used when the 
Act does not apply.

The words in option W1 will normally be 
appropriate outside the UK but must be reviewed 
for compatibility with any legal requirements 
relating to the dispute resolution process under 
any other jurisdiction.

Adjudicator
Humphrey Lloyd notes that an adjudicator 

should be competent to put himself or herself 
in the position of the parties being expected to 
operate the contract. Especially (but not exclu-
sively) in a country where NEC contracts are 
relatively new, it may be difficult to find a single 
individual with experience and understanding of

■	 technical aspects of the project
■	 local law
■	 NEC contracts.

However, it should be possible to make it 
explicit (if necessary) that the single named 
adjudicator can have access to advice from a 
person competent to advise on issues specific to 
NEC contracts. The Institution of Civil Engineers 
for example maintains a list of adjudicators that 
includes suitably qualified individuals. 

Plain language is used in the vast majority of 
contract provisions and this is likely to be read 
(and interpreted) as drafted. However, certain 
provisions, that are relatively infrequently used, 
use terms that may not have a clear meaning 
under jurisdictions other than English law. These 
provisions include

■	 clause 80.1 – ‘claims’ (as part of ‘claims, pro-
ceedings, compensation and costs payable’)

■	 clause 84 – insurance (terminology and 
requirements should be reviewed against the 
requirements in the local jurisdiction)

■	 clause 91.1 – a number of terms relating to 
‘bankruptcy’, ‘receivership’, ‘liquidation’ and 
‘administration’

■	 X18 – limitation of liability: especially terms 
such as ‘tort’ and ‘delict’ in clause X18.4.

Cultural issues
NEC contracts, like any others, work best 

where there is a desire on the part of the people 
involved to work collaboratively for the sake of 
the project. NEC contracts are different from 

other forms in that they are designed to support 
and encourage collaborative behaviours. 

One key way they do that is by requiring users 
to follow the contract processes and to use them 
to manage the project. This requires that those 
involved actually use the contract. Some would 
see this as ‘getting contractual’ and ‘quoting 
clauses at each other’. 

In the UK the term ‘contractual’ has come to be 
interpreted as ‘adversarial’. This sometimes contrib-
utes to significant resistance to doing what it says 
in the contract that has been signed. This is despite 
the words in the first line of ECC (clause 10.1), ‘The 
Employer, the Contractor, the Project Manager and 
the Supervisor shall act a stated in the contract’. 

Use of the contract anywhere in the world, 
including the UK, requires the issue to be 
addressed, not least by training. The importance 
of the issue will be heavily influenced by the 
culture – personal, organisational and national – 
regarding the inclination to use the contract. 

As an example, the author was involved in dis-
cussions relating to potential long-term use of the 
contract in China, and indeed its translation into 
Mandarin Chinese. While the culture in China is 
generally collaborative, it appears that using and 

quoting a construction contract is the exception 
rather than the rule.

Conclusion
Any party using NEC contracts outside the 

UK would benefit from a review of the particular 
contract in the context of the local law by a com-
petent construction lawyer, covering at least the 
points raised in this article. ‘Competence’ would 
need to include some training in NEC. 

Starting with the secondary option for New 
Zealand, the NEC panel will endeavour to help 
facilitate, collate and ultimately publish and share 
appropriate minor modifications to NEC contracts 
for use in jurisdictions other than English Law.

However, it is important to note that all the 
points raised in this article do not relate to the 
core provisions of NEC contracts. Additionally, the 
tight structure of the contracts and their drafting 
mean that any minor modifications considered 
necessary will be able to be made clearly and sim-
ply in one place only, which is in the ‘additional 
conditions of contract’ (option Z). ●

For further information contact Richard Patterson, 
email richard.patterson@mottmac.com

ABOVe Figure 1. The £160 million conversion 
of Durban Pier 1 in south Africa from a multi-
purpose terminal to a state-of-the-art container 
terminal for Transnet was completed on time 
and to budget using NeC in 2007. Procurement 
advisor and project manager was HMG joint ven-
ture of Hatch, Mott MacDonald and Goba.

RIGHT Figure 2. The new ‘earth’ golf course at 
in Dubai, uAe is part of a 375 ha leisure and 
residential development Jumeirah Golf estates. 
The clubhouse, tennis academy, ancillary 
buildings and villas were procured using NeC. 
Procurement advisor and project manager was 
Mott MacDonald.
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In this issue we look at some of the recent hel-
pline questions asked for NEC3 contracts. In all 
cases it is assumed there are no amendments 
that materially affect the standard NEC3 contract 
referred to.

Shorter schedule of cost components
Question

We are using the NEC3 Engineering and 
Construction Contract (ECC) option A (priced 

contract with activity schedule). In the contract 
data part two, data for the shorter schedule of 
cost components, the published list of equip-
ment is stated as being the last edition of the 
list published by Civil Engineering Contractors 
Association (CECA). The percentage for adjust-
ment for equipment in the published list is stated 
as being minus 25%. 

In assessing a quotation for a compensation 
event, is it appropriate to include an allowance for 

fuel and consumables in addition to the calculated 
equipment cost from the CECA schedules before 
adding the appropriate fee percentage?

 
Answer

Item 25 of the shorter schedule of cost com-
ponents states that unless the item is in the 
published list and the rate includes the cost com-
ponent, you use the purchase price of equipment 
which is consumed. 

So, you first look to the published list to see 
if the equipment rate stated is inclusive of allow-
ance for fuel and consumables. If it is, then no 
further adjustment is made for such equipment. 
If the rate excludes such equipment, then the 
purchase price of such consumed equipment is 
recoverable outside the rate minus 25%, and the 
fee percentage is recoverable on top of both.

Early take over
Question

We have an ECC option C (target contract 
with activity schedule) with sectional comple-
tion under secondary option X5. The contractor 
wants to hand over part of one section so it can 
commence early on another phase. This is accept-
able to the employer, who will take over (under 

FAQs
ROBeRT GeRRARD NEC usERs’ GROup sECRETaRy

In issue 44, Ian Heaphy of EC Harris raised the 
question, ‘how much resource is required to effec-
tively manage an NEC3 contract compared to, say, 
a JCT form?’

Whilst not being able to answer the question 
directly, research by Chris Barker, undertaken as 
part of an MSc in construction project manage-
ment at the University of Wolverhampton, may 
throw some light on the topic.

Comparison with ICE Conditions
Within his research Chris compared two similar 

case studies in the road sector. Scheme A com-
menced in 1996 and was based on the traditional 
ICE Conditions of Contract 5th edition, while 
scheme B started in 2004 and was based on the 
NEC2 Engineering and Construction Contract 
(ECC). Both projects were of similar value, just 
under £5 million, and were executed for the same 
local authority by the same contractor. 

For scheme A, six contractors were invited to 
tender based on a bill of quantities. Tenderers 
were given six weeks to submit their bids, with the 

award based solely on lowest price. The standard 
form of contract was modified to introduce a 
bonus and rental charge for early or late comple-
tion.

For scheme B, the same contractor was select-
ed, but using a more protracted process. Tenders 
were short-listed and evaluated on an 80–20 
quality–cost model. The preferred contractor 
was then appointed to construct many separate 
schemes under a framework period of three years, 
which could be extended to five years subject 
to performance. The agreement was based on 
NEC2 ECC option C (target contract with activity 
schedule), with the incentive of pain–gain shared 
equally between the employer and contractor. 

Research results
The research involved semi-structured inter-

views based on over 40 detailed questions with 
representatives of both the client and contractor 
who had worked on both projects.

The results of the study are summarised in 
Table 1. Using the NEC form on scheme B required 

fewer employer resources to supervise the works 
(three in place of five). Furthermore, the NEC 
approach avoided wasting staff resources aris-
ing from adversarial behaviour as financial issues 
were resolved more rapidly within the contract 
period. On scheme B, construction problems were 
resolved by pooling the knowledge and experience 
of the contractor’s and employer’s staff. 

Both schemes cost 7% over budget due to 
incomplete or inadequate design, unforeseen con-
ditions and contractual issues. However, scheme A 
using the ICE Conditions was completed late while 
scheme B was completed within programme, 
despite incorporating £465,000 of additional works 
(not included in the 7% cost over-run).

Both projects achieved a high quality. Scheme 
B using NEC showed improvement on the wider 
issues of customer care, environment and sus-
tainability and the time taken to settle the final 
account was greatly reduced. Additionally, the NEC 
approach enabled clearer identification and con-
trol of risks, giving more certainty of out-turn costs 
and profits. ●

For further information please contact Chris 
Barker on email christopher.barker@davislangdon.
com or Keith Potts on +44 1902 322257,  
email k.f.potts@wlv.ac.uk.

How effective is NEC?
CHRIs BARKeR DaVIs laNGDON aND KeITH POTTs uNIVERsITy Of wOlVERHaMpTON

Table 1. summary of research findings – the two roads schemes were of similar value and undertaken by the same contractor for the same local authority

scheme A scheme B

form of contract ICE Conditions of Contract 5th edition NEC2 ECC option C

predictability of construction cost 7% over budget 7% over budget

predictability of construction time 4% over programme Completed on programme
(including additional works)

Number of client staff 5 3

Number of contractor site staff 5 5

Time to settle final account after completion 36 months 5 months

Build quality High High

National awards No award submissions or any project initiatives Considerate Constructors (gold standard), Civil 
Engineering Environmental Quality assessment 
(excellent standard)
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clause 35). Can this be done, and when will the 
defects correction period begin – when that por-
tion of works is taken over or when the whole of 
that section is completed?

Answer
Yes, this can easily be done. Once you start 

using that part of the works they are automatically 
taken over by the employer and all the project 
manager has to do is certify take over under 
clause 35.3. 

By the defects correction period I assume you 
are referring to the defects date, which is nor-
mally a year after completion (the actual date or 
duration is inserted in the contract data). It is the 
date under the contract up until which the con-
tractor is obliged to correct any latent defects that 
arise (see clause 42.2). 

In this case, the period does not start to run 
until completion of the whole of the works (see 
the relevant entry in the contract data). The 
whole of the works means just that. The time for 
the defects date does not start to run either at 
take over or at completion of any section – see 
the words in the first line of clause X5.1. Even if 
there is sectional completion, there is still only 
one defects date, and that is the number of weeks 
you have inserted in the contract data after the 
completion date for the whole of the works, not 
just any section.

Mitigation of compensation events 
and programme
Question

In an ECC option C contract, can the project 
manager ask the contractor to revise the logic of 
its programme to mitigate delays caused by com-
pensation events? Surely the contractor is under 
no obligation to mitigate delays to the activities 
directly affected by the compensation event (e.g. 
additional materials or resources)? Since the pro-
gramme and its contained logic are an integral 
part of the tender submission, does any request 
to change the logic not equal acceleration?

Answer
The four reasons the project manager has 

for not accepting a programme are listed in 
clause 31.3. The project manager can reject 
for any other reason, but this in itself will be a 
compensation event as stated in clause 60.1(9). 
Assessments of a compensation event are based 
upon assumptions that the contractor reacts 
competently and promptly to the event, and that 
the accepted programme can be changed (clause 
63.7). 

A general rule of law is that you are obliged 
to mitigate losses as best you can, usually in 
cases where there has been breach of contract. 
However, mitigation means off-hiring, re-sequenc-
ing and so on; not pouring further money into it. 
The expectation is that through mitigation meas-
ures you lessen the additional cost as best you 
can; it does not mean you inject money by bring-
ing in additional resources. 

I would say the logic you have in your tender 
submission will not stay as planned and tendered 
for long. There will be employer’s changes and 
delays, contractor delays and so on. With each 
compensation event you will be trying to establish 
on a ‘but for’ test how much additional time and 
cost there will be as a result, and whether it is 
possible to minimise or mitigate such additions 

through measures that do not involve you spend-
ing more money. 

Basically you cannot sit back with compensa-
tion events and chalk up additional costs without 
trying to mitigate such costs.

Eight-week time bar
Question

Under clause 61.3 of an ECC option A con-
tract, does the eight-week notification limit for 
compensation events also apply in the event that 
the project manager could have issued an early 
warning?

Answer
Early warning notices are separate from 

notification of compensation events, and serve 
separate purposes. Early warning notices are 
about something that could happen in the future, 
and are there so the parties can co-operate and 
take action to prevent it happening or minimise 
its effects. Compensation events are about 
matters that have happened or are definitely 
going to happen, and are about agreeing their 
effect on time and money. 

Each notification of either an early warning 
notice or a compensation event has to be com-
municated separately. Trying to combine them will 
invalidate both, and will also be pointless. If the 
first you know of a compensation event is when it 
happens, there is no point in giving an early warn-
ing as it is too late. The clue is in the word ‘early’! 
So, whether or not an early warning notice has 
been given is irrelevant when it comes to notify-
ing a compensation event by either party – the 
latter still has to happen.

Clause 61.3 puts the onus on the contractor to 
notify certain compensation events within eight 
weeks of becoming aware of the event. In that 
respect it is irrelevant whether or not the project 
manager is aware of the event – the contractor 
still has to notify, and if it does not do so it may 
lose rights to additional time and money. This acts 
as what the law calls a time bar, which is a condi-
tion precedent to entitlement. 

However, there is one very important proviso. 
The time limit does not apply to those events that 
the project manager should have notified under 
clause 61.1, that is any event which arises as a 
result of the project manager or supervisor giving 
an instruction or changing an earlier decision. 
Therefore it would not apply to compensation 
events arising from clause 60.1(1), (4), (7), (8), 
(10), (15) or (17). In our experience this proviso 
generally covers more than 90% of compensation 
events!

Time charge and expenses
Question

We are currently working on an NEC3 
Professional Services Contract (PSC) option E 
(time-based). Clause 21.4 states the consultant 
is obliged to prepare a forecast of the total time 
charge and expenses for the whole of the services 
at the intervals stated in the contract data, from 
the starting date until completion of the whole of 
the services. An explanation of the changes made 
since the previous forecast is required to be sub-
mitted with each forecast.

Please can you confirm if the forecast of the 
total time charge is for the remainder of the time 
on the contract from that point forward, or is it 
for the total of the time charge from the start-

ing date until completion of the whole of the 
services?

Can you also confirm if this is required to be 
submitted showing a month-by-month forecast 
until completion, or just a figure forecasting the 
total cost of time and expenses for the services?

Answer
The time charge is defined in clause 11.2(13) as 

the sum of the products of each of the staff rates 
multiplied by the total staff time appropriate to 
that rate which is properly spent on work in the 
contract. A forecast of the total time charge (and 
expenses) must therefore be exactly that: all time 
from the starting date until completion. 

It will be a combination of fact and forecast, 
the fact being what has actually been spent and 
the forecast based on what remains to be done. 
The employer needs to be advised of the totality 
of these figures on a regular basis, with an expla-
nation of why it has changed in the intervening 
period.

It is only a total being asked for. However, if 
you can easily split on a month-by-month basis, 
which is most likely how you arrive at the totals 
anyway, then this would probably be useful to the 
employer even though it is not asked for in the 
contract. 

Consultant infringement of others’ 
rights
Question

In the PSC option A (priced subcontract with 
activity schedule), clause 80.1 states the consult-
ant indemnifies the employer against claims, 
proceedings, compensation and costs payable 
arising out of an infringement by the consultant of 
the rights of others, except an infringement which 
arose out of the use by the consultant of things 
provided by the employer. 

I have interpreted the clause as a wide third-
party indemnity, although the trigger for the 
indemnity (e.g. an infringement of a right of a 
third party) is somewhat unusual in comparison 
to other standard indemnity clauses. Are you able 
to provide any guidance?

Answer
This is not a ‘wide third-party indemnity’ as you 

call it. It is aimed at one specific problem, which 
is better explained in the PSC guidance notes. It 
indemnifies the employer in the event that the 
consultant infringes the rights (whatever those 
rights may be) of others, who may then seek 
redress from the employer. 

Hence the trigger is, as stated in the clause, 
that somebody’s rights have been infringed by 
something the consultant (not the employer) 
does. However, you must also remember that 
the term ‘others’ is defined in the contract – see 
clause 11.2(7). 

As an example, let us say that, as part of its 
design, the consultant infringes a patent or copy-
right that somebody else owns, and the works 
are then built to that design. The owner of the 
patent or copyright could take action against the 
employer for infringement of that patent or copy-
right within the services. In those circumstances, 
the indemnity in clause 80.1 would apply. 

Equally it would apply if the consultant 
designed something that was situated on property 
somebody else owned or had some other propri-
etary rights to. ●
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Date event Venue 

07 July Introduction to the ECC Birmingham
08 July ECC programming workshop Birmingham
13–14 July preparing and managing ECC contracts (2 day) london
16 July  programming under NEC3 Cardiff
16 July  avoiding and managing disputes under NEC3 Cardiff
20 July  programming under NEC3 london
20 July  avoiding and managing disputes under NEC3 london
23 July  programming under NEC3 Belfast
23 July  avoiding and managing disputes under NEC3 Belfast

27 august Introduction to the ECC Glasgow

08 september Introduction to the ECC london
09–10 september preparing and managing ECC contracts (2 day) Manchester
15 september Managing risk under the ECC Birmingham
16 september professional services Contract Birmingham
23 september Engineering and Construction short Contract Manchester
29 september Introduction to the ECC Manchester

01 October Role of the project manager under the ECC Birmingham
06 October Introduction to the ECC Cambridge
07 October Compensation events london
13 October ECC pre- and post-contract workshop london
14 October ECC programming workshop Manchester
20 October Introduction to the ECC ascot
21–22 October preparing and managing ECC contracts (2 day) Belfast

04 November Term service Contract Manchester
10–11 November preparing and managing ECC contracts (2 day) ascot
12 November  ECC programming workshop london
18 November Introduction to the ECC Bristol
18 November Managing risk under the ECC Manchester
25 November Role of the project manager under the ECC Manchester

01 December Introduction to the ECC london

necdiary

Note: ECC – NEC3 Engineering and Construction Contract. All events relate to NEC3 contracts.

For further details of courses and events please visit the NEC website at www.neccontract.com
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RAQueL suRALLY NEC EVENTs

NEC has launched a second series of its popular modular workshops following 
the success of a similar, seven-venue programme last summer. 

There are two new topics in the current series, with the morning sessions at 
each venue cover programming under NEC3 followed by an afternoon on avoid-
ing and managing disputes under NEC3. Delegates can attend either one or both 
half-day sessions as required.

The events are designed for construction professionals with previous NEC 
training or experience on an NEC project. The remaining sessions are at Cardiff 
on 16 July, London on 20 July and Belfast on 23 July and the cost is £80 each or 
£130 for two, with a 10% discount for NEC Users’ Group members. 

According to NEC manager Rekha Thawrani, ‘NEC is delighted to offer these 
modular workshops to support our users throughout the UK. We have assem-
bled course programmes that cover key issues related to successful NEC3 imple-
mentation given by experienced tutors. Our aim is to support professionals in 
achieving excellence in the procurement of works, services and supply.’ ●

For further information on all NEC events, please contact Raquel Surrally on +44 
20 7665 2443, email events@neccontract.com or visit www.neccontract.com/events.

second series of 
modular workshops 
launched



There have been a few negative comments in the 
media recently about collaborative working from 
disgruntled construction-industry commentators 
feeling the pinch. However, the reality is that part-
nering in tough economic times is only unwelcome 
news for lawyers – parties are far less likely to end 
up with a costly dispute when they decide to col-
laborate.

There are a lot of wise clients out there who, 
unlike the commentators, have realised the benefits 
of collaborative working though a recession. They 
are not ready to throw in the towel just yet. True, 
these are testing times for everyone, but parties 
that work collaboratively seem to be weathering 

the economic downturn better than most. Here are 
some of the reasons why.

Quicker delivery
Collaborative working supported by accurate 

targets and robust open-book accounting systems 
delivers works and or services much quicker than 
traditional priced contracts – including private-
finance-initiative schemes.

At times when many public authorities are trying 
their best to bring forward spending, they would do 
well to consider collaborative working with target-
cost and or cost-reimbursable options, including 
the NEC3 Engineering and Construction Contract 
(ECC) and Term Service Contract options C or E. 
These price options provide a quick route to mar-
ket and deliver probity for public expenditure.

Managed risk
NEC3 contracts enable clients to identify, allocate 

and manage risk. When times are tough and there 
is increasing uncertainty, focusing attention on 
construction risk and managing it sensibly is a good 
thing. This is not a time to bury heads in the sand. 
If there is a risk register in a contract it should be 
used, not ignored! 

It is all too easy simply to ‘pass the risk parcel’ 
and allocate risk 100% to one party or the other. 

Now is not the time to start dumping risk as it will 
be paid for through delays and/or increased costs. 
This is what happens in a traditional priced con-
tract. Transferring a risk that cannot be managed or 
mitigated does not make any sense. It might also be 
the last straw that drives a supplier into bankruptcy 
and the client will be left to pick up the pieces. 

Adopting a sensible approach to risk 
management is even more important in tough 
times like these. 

Cost transparency
In a credit crunch it is good for clients to know 

what they are paying for and to have better cost 
predictability, so that clients know how much they 
are going to end up spending. Why grant a licence 
to print money when money is in short supply? 

Cost-reimbursable contracts such as NEC3 ECC 
options C, D and or E combined with good open-
book accounting provide clients with visibility of 
what they are going to pay and when they are going 
to pay it. For example, if there is low inflation and 
even deflation, they will only pay for goods at cur-
rent market rates. 

The same cannot be said for traditional fixed-
price contracts. Clients may end up paying a 
premium and, even if they have price-adjustment 
indicators (perhaps using the retail price index), 
these may not reflect construction prices and will 
probably not compensate them for any loss. 

With good open-book accounting there will be 
no nasty surprises with claims appearing out of thin 
air. No one can try to charge more for something 
under NEC3 contracts because there is a robust 
audit trail and clients can rely on provisions in the 
contract for disallowed cost. 

Quality suppliers
Traditionally, construction supply chains were 

selected by lowest price and this had the tendency 
to throw up some very bad results. The outcomes 
were often loss-leading bids leading to disruption, 
delay, disputes and claims. We should not forget the 
past: before the advent of partnering, the construc-
tion industry was indicted for delivering too little, 
too late and at too much cost. 

Let us not return to the bad old days. Users of 
collaborative NEC3 contracts should continue to 
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updateNEC pANEL

NIGeL sHAW 
NEC pANEL CHAIRMAN

The main news to 
report from the NEC 
panel is that the NEC3 
Supply Contract is now 
being flowcharted. 
Flowcharting is an 

important part of the drafting process, as it 
identifies if the contract follows a logical pro-
cedure. Earlier flowcharting revealed that the 
consultative draft was over-complex and did not 
meet the major NEC principles of clarity and 
simplicity. 

Following considerable debate, the panel 
agreed the key purpose of the contract is for 
local and international procurement of high-val-
ue goods and related services including design. 
This clarity has led to significant simplification, 
with a more straightforward definition of deliv-
ery, a template for delivery requirements, and 
programming clauses have been considerably 
reduced in length. 

Supply Short Contract
The NEC3 Supply Short Contract is also 

being produced as an alternative to the Supply 
Contract for use with contracts that do not 
require sophisticated management techniques, 
comprise supply of straightforward goods and 
impose only low risks for both purchaser and 
supplier. It can be used for appointment of a 
supplier to provide goods under a single deliv-
ery or on a batched basis.

To the surprise of some observers, the 
Supply Contract has proved the most challeng-
ing of all NEC contracts for some years, but I 
now anticipate that both the full and short ver-
sions along with guidance notes and flowcharts 
will be published later this year.

New legal adviser
Finally, following 

the retirement of Tony 
Blackler last year, I am 
pleased to announce 
that Frances Alderson 
– a partner at London 
law firm Fladgate – has 
recently been appointed 
as the new legal advi-
sor to the NEC panel. 
Frances is a highly expe-
rienced lawyer who has 
been supporting NEC 
use for many years. Tony provided the panel 
with invaluable advice for a number of years – 
we are most grateful to him. ●

For further information please contact John 
Hawkins on +44 20 7665 2217 or email john.
hawkins@ice.org.uk
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RuDI KLeIN 
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CHAIRMAN

Last year (issue 44) I wrote 
about Construction matters, 
a report published on 15 
July 2008 by the UK House 
of Commons business and 
enterprise select committee. 

The committee came out strongly in favour of 
integrated team working and urged that this should 
be underpinned by contracts that foster a collabo-
rative relationship between those involved in the 
delivery of projects. The committee added that 
clients should take the lead since unfortunately the 
industry did not seem able to do this by itself.

According to the select committee, such con-
tracts should be transparent and non-adversarial 
in style, adding that NEC3, ‘has set the benchmark 
in this area’. History was being made. This is the 
first time that a Commons select committee has 
endorsed NEC3. 

The committee further recommended that, led 
by the Office of Government Commerce, govern-
ment departments should work towards the use 
of collaborative contracts as a matter of course and 
ensure that they are adopted throughout the sup-
ply chains engaged on public-sector works. 

Encouraging usage
Last November the government responded 

to the report by stating, ‘A number of the larger 
central Government construction procurers have 
already moved to NEC3 and a number of others 
are now considering doing so’.

But, the fact remains that – as the select com-
mittee acknowledged – a large proportion of 
government construction is still let using a variety 
of traditional contractual arrangements. The issue, 
therefore, is how we can encourage the use of 
NEC3 across government construction procure-
ment and also along the supply chains.

A step in the right direction was taken by the 
Public Sector Construction Clients’ Forum at its 

meeting in December 2008. The forum – compris-
ing representatives from the largest government 
construction procurers – unanimously confirmed 
its support for NEC3. 

Monitoring take up 
My view is that we should now be giving consid-

eration to two key actions.

■	 Establish the current extent of the use of NEC3 
across government procurement (both hori-
zontally and vertically).

■	 Consider a joint Public Sector Construction 
Clients’ Forum / NEC3 conference for con-
struction procurers in government depart-
ments and agencies to obtain feedback on the 
use of NEC3 and to help overcome any barri-
ers that may exist to the use of NEC3 among 
clients and at all levels along the supply chain.

A third possible action is as follows. The busi-
ness and enterprise select committee recom-
mended the appointment of a chief construction 
officer, whose role would include ‘enforcing’ the 
adoption of best-practice procurement across the 
public sector. 

At the time of writing, the Department for 
Business, Enterprise and Regulatory Reform is con-
ducting a consultation on the role and responsibili-
ties of the chief construction officer. In my view 
that role should also include monitoring the type 
of contracts used across government construction 
procurement and seeking to consolidate the use 
of NEC3.

Time to act
As we all know, there is always a risk that recom-

mendations and reports are left to whither away on 
ministerial and civil service shelves. Now is the time 
for NEC3 users and supporters to act to ensure 
that this does not happen. ●

For further information please contact the author 
on +44 20 7313 or email ccooper@hvca.org.uk.

Helping public sector 
switch to NEC3

Frances Alderson, 
new legal adviser 
to the NeC panel

ensure that suppliers are selected on qualitative criteria for overall ‘value’ and not merely the lowest price. 
This is all the more important as clients develop long-term relationships with their supply chain. 

Guaranteed rewards
It is no use if contractors and their supply chains go bankrupt – there will be no winners. But if it does 

happen and the client is using a target-cost reimbursable contract, it will be better off than if it had used a 
traditional priced contract. The reason for this is that the client will only pay for legitimate proven defined 
costs. They will tend to pay less where termination occurs. 

Other traditional contracts with fixed-rice mechanisms pass more of the risk onto the contractor but in the 
end it is the client that pays. Collaborative working using NEC3 ECC options C, D and E guarantees a percent-
age for profit and overhead (direct / subcontract fee). In uncertain times, a guaranteed fee is good for busi-
ness and good for the economy, helping to maintain a measure of confidence in construction markets. 

Construction is a high-risk activity so the last thing suppliers (and their banks) need at times like this is to 
put their overhead and profit at risk. Target-cost contracts with pain or gain incentives can strike a sensible 
balance between risk and reward, but the contractors can at least see that they will earn profit provided that 
they perform. ●

For further information please contact the author on +44 07773 023991 or email lexiuscontracts@btinternet.com.

>  continued from cover
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This is the third of a series of briefings prepared 
by the NEC panel to help clients, consultants 
and contractors in their understanding of the 
NEC approach when using NEC contracts. This 
briefing explains how NEC deals with a significant, 
unexpected event which prevents the work being 
completed on time. 

Introduction
The NEC3 suite of contracts, unlike the first and 

second editions, includes provisions for dealing 
with what are commonly called force majeure situ-
ations. These are significant, unexpected events 
causing major problems to a project that prevent it 
from being completed on time, or at all.

An example might be when a bolt of lightning 
sets fire to a building shortly before completion. 
Although the repair work may be covered by insur-
ance, the consequences of delayed completion are 
not. Without relief under the contract, the contrac-
tor could have to pay damages for late completion 
of the work. 

Most engineering and construction contracts 
have provision for granting extensions of time in 
a ‘prevention’ situation – but earlier versions of 
NEC contracts did not. The NEC panel decided to 
include such provisions within NEC3.

When researching how other contracts dealt 
with force majeure, the panel found that most 
were drafted in a way that gave rise to substantial 
uncertainty in their operation. A fresh approach 
was needed.

The NEC panel decided to make provision for 
two cases. The first is when the event prevents the 
work being completed. The second case is when the 
event prevents the work being completed on time: 
this is a strict test – it is not simply a matter of delay. 
In both cases, the event has to be defined in a way 
which excludes the normal risks one would expect 
on a project. In addition, it was considered essential 
that the project manager controls the situation and 
makes decisions on how to deal with the event.

Three core clauses were drafted to set out 
how such a situation should be managed. The 
first, clause 19 in the NEC3 Engineering and 
Construction Contract, gives the project manager 
the authority to give instructions when a preven-
tion event occurs. The second, clause 60.1(19), 
provides a corresponding compensation event and 
the third, clause 91.7, a corresponding reason for 
termination. 

Prevention event defined by three tests
Clause 19 defines the prevention event by 

three tests. The event must pass all three to 
meet the provisions of this clause.

The first test is that the event must either be 
one which stops the contractor from completing 
work absolutely, or be one which stops the con-
tractor from completing the work by the comple-
tion date. To stop the contractor completing the 
work at all, something must have happened to 
the site which means the project cannot under 
any circumstances be completed as specified in 
the contract. An example might be a contract 
for fitting out a building that has been severely 
damaged by fire. The test for completing work 
on time is a fairly strict – it is not sufficient to 
show that the contractor has been delayed and 
that it will be expensive or difficult to make up 
the delay. If additional resources are needed to 
overcome the delay, they must be mobilised. To 
meet this test there must be no reasonable way 
of completing the works on time. 

The second test is that the event must be 
one which neither party could prevent. Acts or 
inaction of the employer or the project manager 
acting on the employer’s behalf do not count 
– these have to be dealt with under other provi-
sions of the contract. Again, this is a fairly strict 
test: there is nothing that could reasonably have 
been done to prevent the event.

The third test is that it would have been 
unreasonable for an experienced contractor to 
have allowed for the event. The wording pro-
vides a similar foreseeability test to that used for 
ground conditions. This makes it clear that the 
matter is a risk issue.

An example of a genuine prevention event 
might be when a ship carrying a transformer to a 
power station site sinks and a replacement can-
not be obtained in time to meet the completion 
date. The risk of the loss of the transformer is 
very small, and it would have been unrealistic to 
expect the contractor to take – or the employer 
to pay for – the necessary mitigation measures 
for the risk. It would have been unreasonable 
to expect the contractor to have built and sepa-
rately shipped a spare transformer.

Project manager’s options 
If a genuine prevention event has occurred, 

then the project manager gives one of three 
instructions.

 
■	 Abandon the work because the project is no 

longer viable, and the employer terminates 
the contract. 

■	 Change the work to overcome the problem, 
which is a change to the works information. 

■	 Allow progress to be delayed until the 
event is overcome, and accept a delay to 
completion. 

Whatever action the project manager takes, 
the event is a compensation event. Any change 
to the works information (under the second 

option) would be a further compensation event.
NEC contracts are unusual in that they pro-

vide for both time and cost effects to be dealt 
with, whilst other contracts simply protect the 
contractor against delay damages. Following 
the standard NEC approach for assessing 
compensation events, the project manager 
decides on the balance between time and cost. 
In many cases the cost may be covered by 
insurance, in which case it would be excluded 
from assessment of the compensation event. 
Compensation only arises if the event is not 
covered by one of the other compensation 
events.

Subcontractor insolvency excluded
It is worth noting that an example of an event 

which fails the clause 19 test for prevention is 
the insolvency of a key subcontractor, for the fol-
lowing reasons.

 
■	 A subcontractor’s insolvency is unlikely to 

prevent completion absolutely and, only 
in extreme cases such as final late finishing 
trades, could it cause a delay which could 
not be overcome. 

■	 Appointing a subcontractor which did not 
have solvency problems (or not subcontract-
ing it at all) could have prevented the event. 

■	 There is clearly always a risk of subcontrac-
tor insolvency and an experienced contrac-
tor must allow for it and include the risk of 
insolvency stopping work in the risk register. 
Certainly one would expect to see manage-
ment techniques (risk-reduction actions) 
operated to avoid the likelihood of a delay 
to a project. 

■	 According to clause 26.1, if a contractor sub-
contracts work, it is responsible for provid-
ing the works as if it had not subcontracted. 
It is difficult to see how a contractor could 
ever make a case for compensation for the 
insolvency of a subcontractor in light of this 
clause.

Conclusion
Clause 19 of the NEC3 Engineering and 

Construction Contract provides the project 
manager with increased powers to deal with an 
unexpected event which prevents one of the 
employers’ key objectives – completion on time 
– being met. 

The contractor is entitled to compensation for 
the event, together with compensation for the 
time and cost effect of complying with instruc-
tions of the project manager. 

The tests for meeting clause 19, and recovering 
compensation, are quite strict and are likely to 
rule out all but the most significant events. ●

For further information please contact John 
Hawkins on +44 20 7665 2217 or email john.hawkins@
ice.org.uk.

prevention under 
NEC3 contracts
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Assessment and forecasting are the foundations of 
being properly compensated for change. But what 
are the considerations for assessing the future effect 
of change?

The requirements of the NEC3 Engineering and 
Construction Contract, in particular option C (tar-
get contract with activity schedule), relating to the 
operation of compensation events have been well 
documented. In summary they are

■	 compensation events link time and money
■	 detailed procedures are contained in the 

contract
■	 the project manager decides whether a com-

pensation event has occurred and its effects 
with respect to time and money

■	 the contractor has to provide quotations 
(including a revised programme)

■	 compensation events combine variations, 
extension of time and loss/expense (to use 
well-known terminology)

■	 delay is assessed based on the last updated/
accepted programme.

The art of assessment
Getting the assessment of compensation events 

right is as much an art as it is an exercise in record 
management and technical evaluation. The art is in 
the future forecasting of the likely effect of the com-
pensation event and then persuading the project 
manager that one’s crystal ball is not clouded. 

It is well-known that NEC3 contracts require 
appropriate staff resources from both the employer 
and the contractor. A single project manager on a 
project with numerous compensation events, it is 
suggested, would probably fall behind in deciding 
and accepting compensation events. 

The project manager has to be reasonably sure 
that the assessment of the effect of compensation 
events is reasonably accurate. Otherwise the project 
manager could be giving the contractor more time 
and money than would prove to be necessary if 
reviewed retrospectively. It is often the considera-
tion of this risk that delays project managers in 
making decisions regarding compensation events. 

From the contractor’s perspective, the fear is that 
the cost could be greater and the delay longer than 
anticipated. The tendency – to be avoided – is to 
over-assess the effect of the compensation event, 
which is invariably the suspicion of the project man-
ager. However, it should not be forgotten that the 

aggregated effect of large numbers of compensation 
events has to be factored into the assessment.

The risk of assessment
So what is involved in assessing the effect of a 

compensation event, taking account of 

■	 actual defined cost of work already done
■	 forecast defined cost of work not yet done
■	 the fee
■	 the delay to the then planned completion date? 

The term ‘assess’ is itself a risk, as it remains to 
be defined and is unlikely to mean the same as the 
more-precise term ‘ascertain’. The looseness of the 
term assess could be a risk to either the employer 
or the contractor, but in practice works as a risk 
to the contractor if the project manager is over-
cautious for the reasons mentioned above. 

However, NEC3 contracts make it clear that 
assessment does mean taking account of risk allow-
ances for cost and time for matters which have a 
significant chance of occurring and are at the con-
tractor’s risk under the contract.

Robust procedures
NEC3 contracts also clarify that assessment involves 

an assumption that that the contractor reacts compe-
tently and promptly to the compensation event. The 
project manager may therefore take account of any 
perceived tardiness or inefficiency by the contractor 
in dealing with compensation events. The contractor 
must therefore have sufficiently robust procedures in 
place for recognising the signs of a likely cost increase 
or delay to the project so an early warning notification 
can be issued at an appropriate time. 

Similarly, procedures for identifying when a com-
pensation event occurs should be in place, in case 
the project manager fails to notify the contractor. 
In some cases, the contractor takes the risk of not 
receiving appropriate time and cost compensation 
if such robust procedures are not in place. 

It should be noted that an assessment of a com-
pensation event cannot be revised if a forecast on 
which the assessment is based is later shown to be 
wrong. However, this should not be a reason for 
over-assessing the time and cost consequences of a 
compensation event as this, if identified by the project 
manager, prevents acceptance of the contractor’s 
quotation and leads to suspicion – which in turn leads 
to a failure of the underlying collaborative principles 
of an NEC3 contract.

Pricing compensation events
A risk often ill-considered at the tender stage of a 

project relates back to the earlier point that NEC3 is 
accepted as requiring an appropriate staff-resource 
commitment. The risk facing a tendering contractor 
is the level of resource to be included in the tender 
while remaining financially competitive. 

At best the contractor could carry out an objec-
tive analysis of the completeness or otherwise 
of the design, resulting in a realistic financial 
assessment of the risk of the likely volume of com-
pensation events. At worst the fear of becoming 
uncompetitive could result in a disregard of the 
financial impact of potential compensation events. 

How a contractor deals with the risk can deter-
mine whether a tender is won or lost. In a sophis-
ticated market, the former situation should be the 
norm. However, at present, it seems the pendulum 
is closer to the latter position.

Obtaining appropriate compensation
Taking in turn the four main elements noted 

above that must be considered in any assessment of 
a compensation event, there are practical considera-
tions for ensuring that appropriate compensation 
is obtained. 

Actual defined cost of work already done
The first element is the defined cost of the work 

already done prior to the date the project manager 
instructed, or should have instructed, the contrac-
tor to submit a quotation. The contractor needs 
sufficient resources to maintain full and accurate 
cost records, which include its own and all sub-
contractor costs. 

It may require amending traditional application 
and payment cycles, or implementing open-book 
arrangements, so the contractor is able at any point 
in time to identify the actual cost expended by 
subcontractors on works already carried out. The 
risk to the contractor is that it cannot identify such 
defined costs and hence inaccurately assess the cost 
of the compensation event.

Forecast defined cost of work not yet done
Secondly, forecasting defined cost of work not 

yet done. The assessment of these costs requires a 
detailed knowledge of the progress of the individu-
al work or trade packages and a realistic estimated 
final account for each subcontractor. 

As there is a limited period, the default being 
three weeks, for the contractor to submit its quo-
tation for a compensation event, the contractor 
has to have a means of forecasting the cost of the 
change inherent within the compensation event. 
This requires 

■	 good communication links with each 
subcontractor

■	 sufficient resources applied by both the 
contractor and the subcontractor properly to 
consider the effect of the compensation event 

■	 a commitment to the contractual process. 

Adjustment of the fee
The third matter is an adjustment of the fee 

which, as it is a percentage addition to defined cost, 

Risks in assessing 
compensation events 
under NEC3
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In issue 43 Glenn Hide discussed contractor’s float 
in NEC3 Engineering and Construction Contract 
(ECC) programmes. While I completely agree with 
his conclusions on the ownership of float, I believe 
his criticisms of ‘buffered programmes’ arise from 
a generally held misconception of critical-chain 
project management – a comparatively new meth-
od of planning and managing programmes. 

This article aims to explain to readers – be they 
contractors preparing a programme or project man-
agers having to accept it – what critical-chain meth-
odology and its benefits are, and to show there is 
no contradiction with NEC3 contract terms.

Problem of traditional programming
Traditional programming is based on the premise 

that for a project to finish on time, each operation 
and activity has to finish on time. But the reality is 
that for any operation, even in a controlled envi-
ronment, there will be variation in duration due to 
what is known as ‘common-cause variation’: the 
summation of tiny variations which typically and 
on average occur for that operation. The extent to 
which an operation is unique, and in a different 
context, will increase this variation. 

In construction, while most operations are not 
unique, they are done in a widely varying context: 
a different site located in different parts of the 
country, with different access to and inside the site; 
different weather and physical conditions; differ-
ent operations happening before, after and around 
them; and with many of them dependant on peo-
ple (as opposed to being highly automated as in a 
factory). Figure 1 shows this curve.

Hence, to pretend that any operation or activity 
will take a fixed amount of time could be viewed 
as delusional – yet that is the premise on which 
the industry programmes and then tries to manage 
projects. Or, in NEC3 speak, to programme on this 
basis is unrealistic and a reason for non-acceptance 
by the project manager under clause 31.3!

Statistical phenomena 
People are intuitively aware of common-cause 

variation: for instance, if I ask individuals a series 
of questions about likely durations of an imaginary 
operation, they will plot out a curve similar to that 
in Figure 1. One of the questions is, ‘imagine you 
had a nasty boss / organisation above you, who will 
hold you to any time you give, penalise you if you 
exceed it, yet expect you to do it faster next time if 

you beat it. What time would you give?’
They typically give a figure in the 80–90% range 

of the activity duration. Whatever duration they 
give, in NEC3 speak the difference between the 
50:50 point (where the activity has a 50% likelihood 
of finishing early and a 50% likelihood of finishing 
late) and 80–90% is the time risk allowance. The 
latter is typically about 50% longer than the 50:50 
point for construction operations, that is a third of 
the given duration of an operation is actually time 
risk allowance.

Psychological phenomena
Below are three commonly occurring psychologi-

cal phenomena which follow on from the statistical 
phenomena. 

■	 People rarely deliver early even when they can 
for two reasons 
■	 ‘future fear’, whereby if they deliver earlier 

than they said they would, next time the 
planner will demand that they deliver to 
this reduced timescale

■	 Parkinson’s law, whereby work expands to 
fill the time allocated to it. 

■	 People if anything deliver late due to ‘student 
syndrome’, whereby people start an operation 
late in the belief that they have plenty of time-
risk allowance. Unexpected common-cause 
variation may then occur and they deliver late.

■	 Because planners do not expect operations to 
be handed over early, they have not planned 
to take advantage of early finishes, so these are 
not taken advantage of.

The first two points mean that in reality the 
distribution curve looks more like that in Figure 2. 
As a result of all three points, the overwhelming 
tendency is for project durations to increase, even 
when no identifiable risks occur. This is despite 
there already being an excess of time risk allowance 
built into the programme.

The solution
The programming and management solution is 

simple in terms of the mechanics.

■	 Amalgamate time risk allowance to the end of a 
‘chain’ of operations to get the ‘buffer’.

■	 Take advantage of early finishes, which should 
balance out late finishes.

■	 Measure the extent of and rate of ‘buffer burn’ 
along each chain of activities (see Figure 3).

■	 Only take corrective action when the trends 
clearly indicate that the finish will be after the 
end of the project buffer.

Because late finishes are now balanced out by 
taking advantage of early finishes, there will be 
much greater certainty that projects finish on time, 
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Critical-chain project 
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and NEC3

is relatively low risk and is dependent on ensuring 
that the defined cost is correctly assessed. 

Delay to the then-planned completion 
The fourth element for assessment is the delay 

to the then-planned completion. This is often the 
area of greatest risk, as it involves the forecast-
ing of the effect of individual and aggregated 
compensation events on planned completion 
prevailing at the time. The biggest risk to both 
parties is not having an up-to-date and accurate 
programme for the works reflecting the actual 
progress week on week. 

As the time effect of compensation events is 
assessed by reference to planned completion being 
later than the then current accepted programme, 
the parties should consider agreeing elements of 
the programme (such as the logic linking of the 
critical path) and the means of assessment (e.g. 
impacted as planned or time impact analysis) prior 
to assessing compensation events. This would go 
beyond the default provisions required by NEC3 
necessary for the project manager to accept the 
programme. It may be necessary from time to time 
to agree revisions to the underlying logic linkages 
within the critical path. 

If the project manager fails to accept an updated 
programme, or if the contractor falls behind in 
updating the programme, then the programme on 
which the contractor is attempting to assess the 
effects of compensation events becomes progres-
sively more out-of-date and the assessment less 
realistic. 

Depending on the volume of compensation 
events, having regard to the aforementioned time 
scale for preparing quotations, it may be neces-
sary for the contractor to group compensation 
events together. To reduce the risk of rejection by 
the project manager, it is prudent for the parties 
to agree how the compensation events should be 
grouped. 

Conclusion
The NEC3 compensation event procedure, par-

ticularly when there is a large volume of compensa-
tion events, will quickly determine whether the 
underlying collaborative principles of an NEC3 con-
tract are understood and accepted by both parties. 

Suspicion by the project manager that the con-
tractor is over-stating the effect of compensation 
events or a contractor that is under-resourced and 
fails to keep adequate records properly to adminis-
ter the compensation event procedure will lead to a 
failure of the contractual procedures. 

Sorting out the entitlements of the parties once 
the contractual mechanism has fallen apart can be 
expensive and is best avoided. ●

For further information please contact the author 
on 0121 713 8026 or email mraybould@ridge.co.uk.

>>>
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In this issue we look again at some of the recent 
helpline questions asked, both for NEC2 and 
NEC3. In all cases it is assumed there are no 
amendments that materially affect the standard 
NEC contract referred to.

NeC2
Inconsistency between works 
information and bill of quantities
Question

We are using the NEC2 Engineering and 
Construction Contract (ECC) option B. Where 
there is an inconsistency between the bill of quan-

tities and the works information, which one takes 
precedence? 

In the works information, pipe supports are 
shown on drawings but the bill of quantities 
makes no reference to them. We have notified 
the project manager of an inconsistency but the 
project manager considers there is not an incon-
sistency, saying we should construct the works to 
the works information and not the bill of quanti-
ties. The project manager advises we should have 
allowed for these supports in our prices. 

Answer
You are obliged to provide the works in accord-

ance with the works information, as stated in 
clause 20.1. Where you consider the works infor-
mation to be inconsistent or unclear, you can 
notify an ambiguity or inconsistency under clause 
17.1, or perhaps notify an early warning under 
clause 16.1. 

FAQs
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rather than trend towards delay as per traditional 
programming. A further big advantage is that 
statistically less buffer is needed than the sum of 
the individual time risk allowances. Consequently, 
there will actually be shorter programmes in the 
first place.

Implementing the solution
However, it is the culture change that is the 

difficult thing to achieve as those doing the work 
need to

■	 accept that there is inevitably variation in the 
duration of operations

■	 give aggressive but realistic durations for their 
operations with their individual time risk allow-
ances separated out to be put as buffer

■	 start their operation as soon as the proceeding 
one finishes and to work hard and continuous-
ly on it until it is completed, ‘without Defects 
which would either delay or be covered by 
immediately following work’ (to quote ECC 
option A clause 11.2 (27)).

To do this may well mean changes in how people 
and subcontractors are motivated and rewarded.

The hard thing for project managers or 
contractors to accept is that they are not hold-
ing people to their estimates, as they are only 
guesses,. Instead, they are holding them to start 
their operation as soon as the proceeding one 
finishes and to work hard and continuously on it 
until finished.

The method can be enhanced by using tech-
niques from the Last Planner system, as used on 
Heathrow Terminal 5 and the Channel Tunnel Rail 

Link, to minimise the causes of variation, leading 
to reduced operation duration, reduced time risk 
allowances and hence buffer.

The benefits
Hundreds of companies from many sectors now 

use critical-chain project management with widely 
reported benefits. Construction, despite being 
almost wholly project based, has been slow to take 
it up. In addition, for obvious reasons, companies 
implementing it are slow to publicise exactly how 
they are achieving competitive advantage.

Three case studies of construction companies 
from Spain indicate that project durations are typi-
cally reduced by 20–25% with much greater certain-
ty of delivering within stated timescales. In Japan, 
from a small seminar in 2003, critical-chain project 
management has rapidly been embraced both by 
industry and the Ministry of Land, Infrastructure 
and Transportation, which has mandated its use. It 
has resulted in a 7% increase in average profits and 
a 20% reduction in project durations, as well as sig-
nificant cost savings for the ministry.

Contractual Implications under NEC3
Initially the only difference for an NEC3 contrac-

tor when putting together a programme is that 
the time risk allowances are put at the end of each 
‘chain’ of activities or operations as ‘buffer’, rather 
than attached to each activity or operation. The 
contractor will still contractually own this buffer as it 
owns the time risk allowance.

Once contractors and their subcontractors 
understand and have bought into running projects 
in this way, the duration of their programmes 
should progressively reduce. This will progressively 

increase the terminal float (the difference between 
planned completion as shown in the accepted 
programme and the contractual completion date) 
shown in their programmes. As they own this ter-
minal float, they do not suffer.

The downside from a contractor’s point of view 
is that statistically they need less buffer than the 
sum of the individual time risk allowances in that 
chain. Consequently, when a compensation event 
occurs, the contractor would be allowed less time 
risk allowance in its quotation as per clause 63.6. 
However, this will only impact on the contractor 
if the event eats into the free float (or total float in 
Glenn Hide’s terminology), and is a small price to 
pay for the reduced overall time and consequent 
increase in profit and competitiveness.

Summary
I have attempted to give as simple as possible 

an explanation of the problems with traditional 
programming and how critical-chain project man-
agement tries to address them, together with some 
examples of its successes. I have also examined the 
contractual implications and found that there is 
nothing under NEC3 that does not allow for it. 

Consequently, there are no contractual reasons 
why both employers and contractors cannot gain 
from the advantages of the critical-chain method. 
These are shorter project programmes and greater 
certainty of delivering to this timescale, which 
should help reduce project costs for employers 
while improving profits both for contractors and 
their supply chains. ●

For further information please contact the author on 
+44 1179 055 335 or email info@leadingedgecc.co.uk

>  continued from page 5
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Figure 1. statistically based distribution for 
project-based activity

Figure 2. Distribution curve for the duration 
of an activity taking account of psychological 
phenomena under traditional programming

Figure 3. Illustrative ‘buffer burn’ diagram
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The project manager would then respond as 
appropriate, perhaps resulting in a change to the 
works information, which would be a compensa-
tion event. This approach is consistent with clause 
55.1, which states that information in the bill of 
quantities is not works information or site informa-
tion. So, you need to sort out exactly what is the 
required scope of works in the first place.

 Should the project manager accept that a 
change is required to the works information, 
perhaps due to an omission, then it would be a 
compensation event and no arguments are likely to 
arise as to the time/cost implications. However, if 
the project manager says there is no inconsistency 
and that, for example, an item was always required 
as part of the works information, then you are left 
to see if any other clauses assist you. 

The closest one is probably clause 60.6. A com-
pensation event occurs where the project manager 
corrects mistakes in the bill of quantities which are 
departures from the method of measurement. If 
the method of measurement states that such pipe 
supports should be measured separately and they 
are not, then a compensation event will arise to 
cover this. If the method of measurement states 
that pipe supports are not measured separately but 
are part of the measured pipe length, this will not 
be a compensation event under clause 60.6. There 
is also a compensation event under clause 60.6 
when the project manager corrects mistakes in the 
bill of quantities which are due to ambiguities or 
inconsistencies.

 On what you have said, it would appear your 
answer probably lies within whatever method of 
measurement you used on your contract.

People costs for studying and jury 
service
Question

I have a query regarding the interpretation and 
administration of the schedule of cost components 
under NEC2 ECC option C. Would a person’s time 
qualify for payment if they regularly attended col-
lege/university one day a week, which was a part of 
that person’s terms and conditions? Could this be 
caught through the provision of an incentive, for 
say career progression or a special allowance? 

Also, can jury service be classed as a special 
allowance? 

Answer
Assuming the person falls within one of the 

three people bullets within item 1 of the schedule 
of cost components, then I would say no: the time 
at college is not recoverable as it is not one of the 
stated components in items 11, 12 or 13 and it 
really is not part of providing the works. 

You may argue it is construction related, but 
what if this was studying a different language? The 
ECC does not specifically cover such matters and 
I cannot see how it is an incentive (as I am sure 
it will not be stated in any case as an incentive in 
the person’s terms and conditions), nor can it be a 
special allowance. 

For interest, note in NEC3 ECC there is a new 
item 13(o) in the schedule of cost components for 
safety training, which is a specific head of cost as 
opposed to any other training.

 I cannot see that jury service is a special allow-
ance as wages will no doubt continue to be paid 
in the normal way so is not a special allowance in 
itself. Again, the person is not providing the works 
while on jury service. 

NeC3
Lump sum and rates for 
compensation events
Question

I would appreciate your advice on the follow-
ing regarding the use of lump sums and rates 
for assessing compensation events. We are using 
NEC3 ECC. 

In NEC2 ECC the method was only available in 
options B and D and the clause referred to lump 
sums and rates in the bills of quantities. This was 
clearly a reference to the approach taken in ‘tra-
ditional’ forms of contracts, where use of rates in 
the bill is the default method of valuing variations.

In NEC3 ECC the method is now also available 
to option A, where there is obviously no bill of 
quantities. The guidance notes state this is to 
help overcome the difficulty where the work 
has been subcontracted and the contractor, in 
the absence of a quotation from the subcon-
tractor, may be unable to make an assessment 
using the shorter schedule of cost components. 
Presumably this means the use of fair market 
rates or rates in the subcontract, if the subcon-
tract is based on option B.

However, options B and D (using the similar 
wording as option A) in NEC3 ECC has dropped 
the reference to the bill of quantities. Presumably 
this opens up the assessment of compensation 
events under option B to the use of fair market 
rates or rates in a subcontract.

Reference to fee has been dropped in the rel-
evant options B and D clauses between ECC2 and 
ECC3. Is this to allow the fee to be added sub-
ject to the actual basis of the lump sum or rates 
used? If market rates are used, is the fee deemed 
included? If a subcontractor’s rates are used the 
fee can be added?

Are my understandings correct? 

Answer
The same clause is inserted as clause 63.14 

in option A, clause 63.13 in options B and D. 
Each has the same wording. I would suggest this 
means whatever rates and lump sums the project 
manager and contractor agree, which most likely 
will be open-market rates and lump sums. There 
is a change for options B and D for NEC3 ECC as 
you have noted, and the same basis is used now 
for all three main options and not necessarily 
those found in the bill of quantities (of options 
B and D).

 In terms of the fee, all the contract is saying is 
the agreed-rate and lump-sum route replaces the 
defined cost route. So, the project manager and 
the contractor would need to be mindful when 
agreeing such rates and lump sums that the fee is 
a percentage addition on top. 

If the ‘fair’ rate is an industry standard both 
are happy with, and an employer would normally 
expect to pay, this should be netted down by the 
fee.

Of course, if the contractor and project man-
ager are unable to agree rates or lump-sum prices, 
then they must use the defined cost route set out 
in clause 63.1 as the method of assessment.

Minutes of meetings as 
communications
Question

Could minutes from a project progress meet-
ing be deemed to form a communication under 
NEC3 ECC?

Answer
In my opinion the answer, as far as any com-

munication that is required by the contract is con-
cerned, is no. There are two reasons for that.

Firstly, clause 13.1 requires the communica-
tion to be in a form that can be read, copied and 
recorded. Minutes record what was communi-
cated (usually verbally) at a meeting. The com-
munication itself was what was said, the minutes 
are merely evidence of this. So, the communica-
tion was not in a form that could be read, copied 
and recorded. For minutes to count, the contract 
would have to say that the communication could 
be evidenced in writing, and clause 13.1 does not 
say that.

The second reason applies only to a notifica-
tion required by the contract that is given at a 
meeting. The minutes invariably deal with lots of 
matters, not just the notification. But clause 13.7 
states that any communication required by the 
contract has to be communicated separately from 
other communications. The minutes fail this test 
and therefore the communication is not valid.

Time limits on compensation events
Question

On compensation events, under clause 61.3 
of NEC3 ECC option A, does the limit of the 8 
week notification period also apply in the event 
the project manager could have issued an early 
warning?

Answer
Early warning notices are separate from noti-

fication of compensation events, and serve sepa-
rate purposes. Early warning notices are about 
something that could happen in the future and 
are there so the parties can co-operate and take 
action to prevent it happening, or minimise its 
effects. Compensation events are about matters 
that have happened or are definitely going to hap-
pen and are about agreeing their effect on time 
and money. 

Each notification of either an early warning or 
a compensation event has to be communicated 
separately. Trying to combine them will invalidate 
both, and will also be pointless. If the first you 
know of a compensation event is when it hap-
pens, there is no point in giving an early warning 
as it is too late. The clue is in the word ‘early’. So, 
whether or not an early warning notice has been 
given is irrelevant when it comes to notifying a 
compensation event by either party – that still has 
to happen.

Clause 61.3 puts the onus on the contractor 
to notify certain compensation events within 8 
weeks of becoming aware of them. In that respect 
it is irrelevant whether or not the project manager 
is aware of the event. The contractor still has to 
notify, and if it does not do so it loses all rights to 
more time and money. This acts as what the law 
calls a time bar, which is a condition precedent to 
entitlement. 

However, there is one very important proviso 
– the time limit does not apply to those events 
the project manager should have notified under 
clause 61.1, that is any event which arises as a 
result of the project manager or supervisor giving 
an instruction or changing an earlier decision. The 
time limit would therefore not apply to compen-
sation events arising from 60.1(1), (4), (7), (8), 
(10), (15) or (17). In our experience this proviso 
covers about 90% of compensation events. ●
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Date event Venue 

21 April NEC Users’ Group workshop Edinburgh
22 April Introduction to the ECC Cardiff
28 April NEC Users’ Group workshop Leeds
28 April Introduction to the ECC Manchester
29 April ECC programming workshop Glasgow
30 April NEC Users’ Group workshop London

06 May professional Services Contract Manchester
13 May Role of the project manager under the ECC Glasgow
19/20 May preparing and managing ECC contracts (2 day) Birmingham
20 May Introduction to the ECC London

02 June Introduction to the ECC Leeds
10 June Term Service Contract London
16 June Introduction to the ECC London
16 June NEC modular workshops Manchester
17 June  NEC modular workshops Edinburgh
24 June NEC modular workshops Birmingham 
25 June  NEC modular workshops peterborough

07 July Introduction to the ECC Newcastle
08 July ECC programming workshop Birmingham
14 July  NEC modular workshops Belfast
16 July  NEC modular workshops Cardiff
20 July  NEC modular workshops London

27 August Introduction to the ECC Glasgow

08 September Introduction to the ECC London
09/10 September preparing and managing ECC contracts (2 day) Manchester
16 September professional Services Contract Birmingham
23 September Engineering and Construction Short Contract Manchester
29 September Introduction to the ECC Manchester

01 October Role of the project manager under the ECC Birmingham
06 October Introduction to the ECC Cambridge
07 October Compensation events London
13 October ECC pre- and post-contract workshop London
14 October ECC programming workshop Manchester
20 October Introduction to the ECC Ascot
21/22 October preparing and managing ECC contracts (2 day) Belfast

04 November Term Service Contract Manchester
10/11 November preparing and managing ECC contracts (2 day) Ascot
18 November Introduction to the ECC Bristol
25 November Role of the project manager under the ECC Manchester
01 december Introduction to the ECC London

necdiary

Key: BOLD – NEC Users’ Group event, ECC – NEC3 Engineering and Construction Contract, 
All events relate to NEC3 contracts unless indicated.

For further details of courses and events please visit the NEC website at www.neccontract.com
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RAQueL suRALLY NEC EVENTS

Steve Rowsell, head of procurement at Crossrail, gave the keynote address at 
the NEC annual seminar in London on 30 March 2009. 

Rowsell recently confirmed that the £16 billion trans-London rail project, the 
biggest construction project in Europe, will be procured using NEC3. Crossrail 
has also just appointed Transcend, a joint venture between Aecom, CH2M Hill 
and Nichols Group, as programme partner and work on the 118 km route is 
due to start on site next year. Completion is scheduled for 2017. 

Other presenters at the seminar included Sue Kershaw, head of programme 
management at the Olympic Delivery Authority, who discussed NEC’s key role 
in the Institution of Civil Engineers’ forthcoming client best-practice guide. 

Neil Earnshaw of Construction Solutions reported on lessons learned using 
the NEC3 Term Service Contract at Rampton Hospital in England and Mark 
Hunt of Mott MacDonald described the NEC3-procured Transnet capital expan-
sion programme in South Africa.

Delegates also attended a series of 45-minute master classes given during 
the afternoon by leading NEC3 experts. ●

Crossrail keynote at 
annual seminar



Humphrey Lloyd QC, one of the world’s lead-
ing international construction law experts, has 
undertaken a detailed review of the NEC3 suite 
of contracts and concluded they are suitable for 
world-wide use.

His findings are likely to be a further boost to 
NEC’s fast-growing international development, 
which has already seen NEC contracts successfully 
used in more than 20 countries in its first 15 years 
– including formal endorsements from the British 
and South African governments. 

Prestige paper and lecture
Lloyd’s report, entitled Some thoughts on 

NEC3, were published in the October 2008 issue 
of the International Construction Law Review 
(ICLR) journal – of which he is also editor – and 
subsequently presented at the Institution of Civil 
Engineers’ inaugural management, procure-
ment and law prestige lecture in London on 24 
November 2008.

The report is published in full in a special issue 
of the NEC Users’ Group newsletter along with a 
response from the Ian Griffiths, legal adviser to 
the NEC panel.

No barriers to international use
Lloyd – who was a UK Technology and 

Construction Court (TCC) judge until 2005 
and has been a long-standing member of the 
International Chamber of Commerce (ICC) 
international arbitration commission – told an 

audience of over 150 construction experts, ‘In a 
nutshell, there are no real difficulties in using the 
NEC3 contract either inside or outside the UK. 
With a couple of exceptions, the core clauses of 
NEC3 do not contain any significant features that 
would make it unwise to use it abroad.’ 

He added, ‘I have always been a fan of the NEC, 
and I had less difficulty than most with the style 
of its original drafting. As someone who started 
practice in construction law at the time of the 
publication of the Banwell report in 1964, the NEC 
seemed to me to be exactly what the UK con-
struction industry required, a view shared later by 
Sir Michael Latham.’

Unnecessary Z clauses
NEC panel chairman Nigel Shaw said, ‘I would 

like to thank Humphrey Lloyd for agreeing to 
review the NEC3 and for producing such a thor-
ough report. It is great to have the endorsement 
of such an eminent legal figure, and we hope that 
the lecture and accompanying paper will help to 
dispel some of the historical criticisms the con-
tract has received from the legal sector.’

Shaw said these misunderstandings had 
prompted some clients to add unnecessary Z 
clauses, which had rarely added any value and 
tended to cause confusion. ‘The NEC panel had 
always intended to draft a contract that could be 
used in any country,’ he said. 

Distinguished career
Humphrey Lloyd has been a barrister specialis-

ing in construction law since 1963. He became 
Queen’s Counsel in 1979 and joined the ICC com-
mission on international arbitration in 1980. He 
became the founding editor of ICLR in 1983 and 
was president of the Society of Construction Law 
from 1985 to 1988.

He served as a judge of the TCC in London 
from 1993 to 2005 and has since resumed practice 
as an arbitrator with Atkin Chambers in London. 
He has written and lectured widely on dispute 
resolution. ●

A full version of Humphrey Lloyd’s NEC3 report is 
published in a special issue of the NEC Users’ Group 
newsletter.
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Contractor 
Dean and Dyball 
completed the first London 
2102 Olympics venue on time and 
budget using an amended NeC3 engineering 
and Construction Contract option a in 
November last year. The £7 million upgrade of 
the Weymouth and Portland sailing academy 
for the Olympic Delivery authority took just 8 
months to complete. It included a new 200 m 
breakwater, 250 m wide slipway, 12 000 m2 
race-boat parking area, two boat cranes and 
berths for 70 race-boats. a total of 70 000 t of 
Portland stone was used.
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Together with many members of the NEC Users’ 
Group I was invited to attend the Institution of 
Civil Engineers’ management, procurement and 
law prestige lecture at the end of November last 
year (see page 1). 

The lecture was given by His Honour 
Humphrey Lloyd QC, who was an eminent judge 
in the UK Technology and Construction Court. 
His lecture was entitled Some thoughts on NEC3 
and was published in last October’s issue of 
International Construction Law Review and are 
reprinted in a special issue of this newsletter. 

Humphrey Lloyd is a supporter of NEC. His 
comments were primarily directed at improving 
the marketability of NEC throughout the world. 
I urge you to read the published version of his 
lecture. However, there are two issues from the 
lecture I wish to highlight – the status of the 
project manager as certifier and core clause 10.1 
referring to ‘mutual trust and co-operation’.

Position of the project manager
Firstly, the position of the project man-

ager under NEC. Humphrey Lloyd referred to 
the case of Costain Ltd v. Bechtel Ltd (2005), 
which was concerned with the administration 
of a contract using the 2nd edition of the NEC 
Engineering and Construction Contract. 

Mr Justice Jackson had said in that case that 
there were strong arguments in favour of the 
project manager being a ‘certifier’. Therefore, 
when assessing the amount due to a contractor 
under section 5 (payment), the project manager 
should act impartially between employer and 
contractor. However, Mr Justice Jackson did not 
reach a final conclusion on this.

If Mr Justice Jackson is right, Humphrey Lloyd 
suggests there could be some conflict with the 
statement in the NEC guidance notes to the 
effect that, ‘at all times the Project Manager [is] 
acting on behalf of the Employer’. I will always 
have difficulties with Mr Justice Jackson’s views 
in the Costain case. NEC has always aimed to 
have clear contractual lines of responsibility, 
thus avoiding fudges. I believe that the guidance 
notes, so far as the position of the project man-
ager is concerned, clearly convey this. 

Since Lord Hoffmann’s remarks in the case of 
Beaufort Developments (NI) Ltd v. Gilbert-Ash 
(NI) Ltd (1998), I have assumed that the notion of 
an impartial certifier has been kicked into touch. 
Lord Hoffmann felt that the idea of the architect 
holding the ring between employer and contrac-
tor was now outdated. He said, ‘the architect is 
the agent of the employer. He is a professional 
man but can hardly be called independent.’

Referring to the nineteenth century cases 
suggesting that the architect held the ring, Lord 
Hoffmann remarked, ‘but the notion of what 
amounted to a conflict of interest was not then 
as well understood as it is now.’ He concluded 
that today’s contracts would require very clear 
words to suggest that, as certifier, an architect 
had to act impartially.

No doubt the NEC panel will begin giving 

some further thought to the implications of 
Humphrey Lloyd’s remarks.

Core clause 10.1
The other issue I wish to comment on relates 

to core clause 10.1, which states: ‘The Employer, 
the Contractor, the Project Manager and the 
Supervisor shall act as stated in this contract and 
in a spirit of mutual trust and co-operation.’

Humphrey Lloyd felt that this obligation 
was tantamount to one of, ‘performance in 
good faith’. This caused some debate as to the 
meaning of ‘good faith’. One or two felt that 
core clause 10.1 did not go beyond the general 
implied obligation in construction contracts that 
both sides should co-operate and not hinder 
each other in the performance of the contract. 

Good faith does have a settled meaning in the 
law of contract in certain Commonwealth jurisdic-
tions, such as Australia and Canada. But English 
law imposes an implied obligation of ‘utmost 
good faith’ in partnership agreements and con-
tracts of insurance. In this context the obligation 
requires parties to alert each other to matters 
which could affect performance of the contract. 

When you link core clause 10.1 with other 
provisions in NEC, such as those relating to 
early-warning matters and the risk register, I 
would agree with Humphrey Lloyd that you are 
importing a notion of good faith which is not 
too dissimilar from the other contract types I 
mentioned.

Again, something for the NEC panel to give 
some further thought to. ●

For further information please contact the author 
on +44 20 7313 4920 or email ccooper@hvca.org.uk.

some thoughts on 
Humphrey lloyd’s lecture

Partners for Water and Sanitation (www.
partnersforwater.org) facilitated a workshop 
on modern procurement and NEC3 contracts 
in Addis Ababa, Ethiopia in November last 
year. It was attended by 55 representatives 
of a wide range of Ethiopian construction 
industry organisations and has resulted in the 
government considering an NEC3 trial. 

The workshop was sponsored and 
opened by the state minister of water 
resources, Ato Adugna Jabessa and led 
by Richard Patterson, NEC consultant 
and procurement specialist from Mott 
MacDonald. ●

Introducing NEC3 
to Ethiopia
sIMON FuLLaLOVe EDITOR

NEC used 
by over 
75% of uk 
consultants
sIMON FuLLaLOVe EDITOR

ethiopian state minister of water resources ato 
adugna Jabessa at the NeC3 workshop in addis ababa
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The latest addition to the NEC3 family of con-
tracts, the NEC3 Term Service Short Contract 
(TSSC), is being launched in digital format on 
the NEC website (www.neccontract.com) on 
19 January 2009. It is intended to be used for the 
appointment of a supplier for a period of time to 
manage and provide a service.

Within the NEC family, the TSSC is the alterna-
tive to the NEC3 Term Service Contract (TSC) 
and is for use with contracts which

■	 do not require sophisticated management 
techniques

■ comprise straightforward work 
■ impose only low risks on both the employer 

and the contractor.

Users choosing between the TSSC and the 
TSC should base their choice purely on the level 
of complexity of the work required and the level 
of risk to each of the parties.

The TSSC package
The TSSC package includes the conditions of 

contract and forms which, when filled in (except 
for the task order form), make up a complete 
contract. The TSSC forms are similar in layout to 
the NEC3 Engineering and Construction Short 
Contract (ECSC) and include the title page and 
the contract forms comprising

■ contract data
■ the contractor’s offer
■ the employer’s acceptance

■ price list
■ service information and 
■ task order.

As is usual with NEC documents, there are 
comprehensive guidance notes and flow charts 
to assist users in their use of the TSSC. Examples 
using a fictitious small job are appended to the 
guidance notes to illustrate how the title page 
and contract forms should be filled in at each of 
the following three stages leading to a contract.

The employer uses the package to invite 
tenders for proposed services by providing the 
following information on the forms and sending 
the package to tenderers with the invitation to 
tender

■ the title page
■ contract data
■ the contractor’s offer and the employer’s 

acceptance (which is left blank at point of 
invitation)

■ service information
■ price list.

The service information should be a complete 
and precise statement of the employer’s require-
ments. If it is incomplete or imprecise there is 
a risk that the contractor will interpret it differ-
ently from the employer’s intention. 

The service information should state clearly 
the part of the service that is to be carried out 
by the contractor and that does not require 
the employer to issue a task order. This part of 
the service is priced in part 1 of the price list. 
Information provided by the contractor should 
be listed in the service information only if the 
employer is satisfied that it is required, is part of 
a complete statement of the employer’s require-
ments and is consistent with the other parts of 
the service information.

The price list is in two parts. Part 1 is for work 
described in the service information not requir-
ing the employer to issue a task order. Part 2 is 
for work to be carried out within a stated period 
of time on a task-by-task basis and instructed 
by task order. The service may comprise work 
under part 1 only, part 2 only or a mix of both. 

A tenderer uses the package to make an offer 
by providing information on the following forms

■ price list
■ the contractor’s offer.

The package becomes the complete contract 
document when the employer makes the follow-
ing additional entries and sends a copy to the 
contractor that has made the chosen offer

■ the employer’s acceptance of the offer
■ the title page – contractor’s name added
■ the contract forms including the contract 

data.

Under the law of England and Wales, the con-
tract between the employer and the contractor is 
then made. There may be other requirements in 
other jurisdictions.

TSSC administration
The contractor is providing the service for the 

duration of the service period, which is not later 
changed. The services are therefore to be managed 
within this period.

The work to be carried out by the contractor 
in providing the service normally consists of two 
parts. The first part is the service detailed in the 
service information document and priced in part 
1 of the price list. The work in this part does not 
normally require any specific instructions from the 
employer, for example ‘sweep the pavements in 
the high street four times per day’. 

But other parts of the work may be described 
in the service information document in generic 
terms since the precise location and timing may 
not be known at the start of the service period, for 
example ‘repair potholes in the carriageways’. This 
work may require specific instructions from the 
employer say, as to location, as and when the work 
is required. The work so instructed is paid for on 
a re-measurable basis under part 1 of the price list. 
Such work does not require the detailed instruc-
tions, including starting and completion dates, of 
the task-order system. 

The second part is the work instructed on 
a task-by-task basis as and when the employer 
requires it. These instructions are issued in the 
form of task orders and are priced at the rates 
and prices in the price list, which contains the 
expected quantities of such work. Any task is 
limited to ‘work within the service’. It is impor-
tant therefore that the ‘service’ is drafted in 
the contract data sufficiently widely to include 
all types of work likely to be instructed by the 
employer under the system of task orders. A 
task may be regarded as a ‘mini-project’, which 
requires greater management in terms of timing, 
programming and delay damages.

The specific work comprising a task order must 
have a starting date and a completion date and 
other information as stated as being required in 
sub-clause 14.7. A standard task-order form is 
included in the contract. The procedure begins 
with the employer sending to the contractor the 
instruction which the employer is proposing to 
issue. This is priced by the contractor and sent to 
the employer with the programme the contractor 
is proposing to carry out the task. When the details 
are agreed, the employer indicates its acceptance 
and instructs the contractor to carry out the task.

The usual NEC principles of project-manage-
ment procedures, communications, compensation 
events, a contractor’s plan and timely correction of 
defects are of course present. ●

For further information contact Mike Hurst, +44 
20 7665 2459, email mike.hurst@neccontract.com.

NEC3 Term service short 
Contract launched

Over three-quarters of the UK’s top construc-
tion consultants now have experience of 
using the NEC Engineering and Construction 
Contract (ECC), according a recent survey.

Sixteen of the leading 20 consultants in 
the UK construction industry identified by 
Building magazine in October 2008 currently 
use or have used projects procured by the 
ECC. 

By discipline the figures are 14 of the top 
20 surveyors, 13 of the top 15 consulting 
engineers, and 15 of the top 20 project man-
agers. 

The survey was carried out by Management 
Process Systems (MPS), which supplies the 
CCM web-based system for managing ECC 
contracts.

According to MPS operations director 
Robin Wilkin, ‘The success of the NEC is a tes-
tament to the vision of the originating team, 
the volunteers of the NEC panel, the mem-
bers of the NEC Users’ Group, and the team 
at Thomas Telford.’ ●
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A recurrent topic of debate 
is the best means to achieve 
early contractor involve-
ment on a major project, 
and whether the client cre-
ates risks in respect of cost 

certainty by allowing the early appointed contractor 
an exclusive position before a final price is agreed. 
Also, such early involvement is often on terms that 
are vague and may seem to be no more than ‘an 
agreement to agree’. 

This article reviews two NEC projects that have 
approached early contractor involvement in differ-
ent ways, both of which have attracted additional 
contractor contributions to the design and planning 
phase without losing sight of the need for cost cer-
tainty and incentivisation of savings. 

A30 Bodmin to Indian Queens
The first of the two projects is the UK Highways 

Agency’s A30 Bodmin to Indian Queens road 
improvement project in Cornwall, England, which 
was completed between July 2005 and July 2007. 
This consisted of a £43 million, 11.5 km dual car-
riageway to replace a section of the existing A30 in 
an area of particular environmental sensitivity. 

Contractor Alfred McAlpine (now Carillion) was 
appointed early, in July 2002, to undertake joint 
design development, including the choice of route 
to take account of buildability and traffic flow, as well 
as joint risk management of early archaeological 
investigations, compulsory-purchase procedures, 
ecological strategy and access issues. The contractor 
worked with the Highways Agency in preparing for 

the necessary public inquiry under a very detailed 
pre-construction phase programme. 

The client used an NEC 2nd edition Engineering 
and Construction Contract (ECC) option C (tar-
get contract with activity schedule) adapted to 
include a pre-construction-phase appointment, 
having selected the contractor on a combination of 
qualitative (70%) and price (30%) criteria, the lat-
ter including profit, overhead and pre-construction 
phase fees. This early appointment ensured that 
the contractor understood its terms of reference 
during the pre-construction-phase and was paid for 
its contributions, without the client committing to 
a construction-phase appointment until a series of 
agreed pre-conditions had been satisfied. 

The approach encouraged the contractor to offer 
design contributions, collaborative risk management 
and efficient pre-construction-phase programming 
to achieve a more robust design and price and sig-
nificant time savings. Examples included

■ contractor agreeing access arrangements with 
local land owners to reduce the issues going 
forward to the 2004 public inquiry

■ early construction of side roads for use as tem-
porary traffic diversions

■ scheduling of construction activities so that 
material was used to the maximum extent on 
site with very little landfill. 

While the Highways Agency is currently reviewing 
its approach to early contractor involvement, it is 
important to remember the considerable achieve-
ments of a project such as Bodmin / Indian Queens 
and that these flowed directly from a properly struc-
tured pre-construction-phase contractual appoint-
ment under an adapted NEC contract. 

Eden Project phase 4
The second case study is the Eden Project 

phase 4, also in Cornwall, where a framework 
agreement was used as a contractual mechanism 
to establish an integrated team during the pre-
construction phase of an education and resource 
centre known as The Core. The contractor on this 
project was a joint venture of Alfred McAlpine and 
Sir Robert McAlpine working alongside architect 
Nicholas Grimshaw and Partners, project manager 
Davis Langdon and six other consultants under 
a multi-party framework agreement which gov-
erned not only The Core but also a series of other 
phase 4 projects. 

The framework agreement created the early 
appointment of the joint venture to undertake serv-
ices integrated with those of the consultant team 
covering design development, build-up of prices and 
supply-chain members and establishment of the con-
struction-phase programme. The framework agree-
ment also included a system for instructing surveys 
and other early activities necessary to generate the 
information required for joint risk management. 

The client with the contractor and consultants 
worked under a project group of agreed individuals, 
with specific terms of reference and a duty to warn 
each other of problems arising at any stage. 

The award of an NEC 2nd edition ECC option C 
contract to the joint venture was subject to a series 
of agreed pre-conditions, including finalisation 
of design in accordance with the client brief and 
establishment of a price within the agreed budget. 
Further cost savings were incentivised under the 
contract by agreed equal shares of any savings 
between £100 000 and £800 000 below the target 
price. 

The Core was opened by HM The Queen in sum-
mer 2006, and the same team went on to work on a 
variety of other works at the Eden Project using the 
same pre-agreed set of project processes. 

Clarity of NEC arrangements
For every success story there are of course 

projects that have a less easy ride. However, it is 
arguable that the achievements of the Highways 
Agency and the Eden Project owed something to 
the clarity of the contractual arrangements that were 
built up around NEC. 

The pre-construction-phase appointments 
ensured that the appointed contractors knew where 
they stood at each step of the way but were not 
allowed to ‘jump the gun’ as regards their construc-
tion-phase appointments until design and price 
were properly finalised. 

The contractual system for moving from incom-
plete to complete information provides clarity for 
the parties whatever problems they encounter and, 
provided that it describes specific activities in an 
agreed sequence, creates early contractor involve-
ment that is much more than just ‘an agreement to 
agree’. ●

For further information please contact the author 
on +44 20 7423 8370 or email dmosey@trowers.com.

NEC and early contractor 
involvement

LeFT a30 Bodmin to Indian Queens in Cornwall 
– completed in 2007 by alfred Mcalpine under 
an eCC option contract adapted to include a pre-
construction-phase appointment

BeLOW The Core at the eden Project in Cornwall 
– joint venture alfred Mcalpine and sir robert 
Mcalpine were engaged prior to construction 
by a multi-party framework agreement before 
completing the work in 2006 under eCC option C
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The NEC3 family of contracts is well-suited to pro-
cure regeneration schemes in the UK. However, 
having recently researched the available informa-
tion on the use of NEC in regeneration schemes, it 
became apparent that there is little available data. 

The NEC office would very much like to obtain 
feedback from the NEC Users’ Group on mem-
bers’ experiences in using NEC3 in regeneration 
schemes. Information will of course be treated as 
confidential, unless recipients are happy for exam-
ples to be published.

NEC and regeneration
The NEC3 family of contracts is suitable for 

procuring regeneration schemes because of the 
following.

■ NEC3 contracts stimulate good management 
of complex relationships between parties, as 
are encountered in complex regeneration 
schemes. 

■ The integrated nature of NEC3 contracts allows 
project-focused outcomes and concentration 
on quality, performance, cost and time aspects. 
As a solicitor who specialises in advisory work, 
I often find that disputes are caused by the fact 
that complex procurement strategies are often 
procured using bespoke contracts that do not 
marry up with one another. Disputes can be 
created by the gaps and ambiguities in the 
contractual arrangements. 

■ The NEC3 family of contracts encourages pro-
curing collaboratively in a way that develops 
solutions to the complex issues that arise in 
a regeneration project. By way of example, 
key performance indicators (KPIs) could be 
developed for the project. These KPIs could 
include measurable deliverables such as those 
produced by value engineering that could lead 
to additional rewards for the project team. 
Achieving KPIs could be rewarded by linking 
them to additional payments.

NEC3 contracts have the added advantage of 
widespread public-sector adoption. Public-sector 
support is crucial to regeneration schemes. 
Numerous public-sector stakeholders, for exam-
ple government departments and bodies such 
as English Partnerships, advocate a collaborative 
approach to working together. NEC3 contracts 
are also widely advocated and adopted by other 
key stakeholders in regeneration schemes, such 
as social housing associations. NEC3 is therefore 
likely to be an acceptable starting point to procure 
a regeneration project. 

Feasibility studies
As with use of NEC3 contracts, the key to success 

is detailed planning and preparation. Successful 
regeneration projects ensure that the master plan 
is developed in such a way that the project can be 
developed in strategic phases, building momentum 
into a regeneration project. 

Obtaining planning permission and detailed 
advice on the financial viability of the project is fun-
damental. The NEC3 Professional Services Contract 
(PSC) can be used for the appointment of a supplier 
to provide planning and quantity surveying services. 
The services can be obtained on a lump-sum-price 
basis (PSC option A), a target price (option C) or a 
time-based contract (option E). Secondary options 
can be used to cater for sectional completion (sec-
ondary option X5) and provision of collateral war-
ranties (secondary option X8). 

The PSC can also be used to develop feasibility 
studies evaluating the overarching economic evalu-
ation and sustainability of the regeneration project 
from the perspective of the benefit to the commu-
nity and the cost of procuring the project. 

For example, the PSC has been drafted with the 
following services in mind.

■ The employment of consultants to provide eco-
nomic desk studies and viability reports. 

■ Architects to provide advice on master-planning 
and design issues.

■ The use of development and project managers 
to advise on the viability of all of the compet-
ing interests and usages (such as open space, 
commercial, retail, leisure, residential, social and 
private housing) on the proposed site.

■ Contamination issues and environmental issues 
arising from ground conditions and the exist-
ence of contamination (such as asbestos).

■ It also enables an assessment of best practice 
including the BRE environment assessment 
method (Breeam) and Eco-home rating type 
issues.

The PSC is therefore very well-placed to procure 
a wide range of necessary consultancy advice that 
will give the client and funds confidence that the 
feasibility study has been thoroughly developed in 
terms of assessment of viability, demand, cost, build-
ability and design issues. 

It is fundamentally important that the consultant’s 
services require it to record the deliverables for the 
project as the scope of the project is developed. For 
example, the consultant should be recording rel-
evant information, so that different packages/phases/
sections are identified and the works information 
and site information for each package/phase/sec-
tion is developed and fully recorded, fairly allocating 
responsibility for matters such as design. 

Enabling works
Having established the mix of land uses, the client 

team can establish the most appropriate procurement 
strategy. Usually construction works on a regeneration 
scheme will commence with enabling works. 

NEC contracts are well-suited to procure ena-
bling works such as demolition works that can be 
procured (depending on size and value) using the 
NEC3 Engineering and Construction Short Contract 
(ECSC) or one of the main NEC3 Engineering and 
Construction Contract (ECC) options. On large-scale 
regeneration schemes, the demolition and enabling 
works can be high-value projects. If this is the case 
then one of the main forms can be used, such as 
option A (priced contract with activity schedule) or 
option C (target contract with activity schedule), for 
example where the client wants to incentivise the 
contractor.

Smaller specialist packages may be let to con-
tractors or sub-contractors for specific works, such 
as the removal of the contaminated substances 
in the ground and in existing buildings (such as 
asbestos). The back-to-back drafting between 
the main contract forms and the sub-contract 
forms means that consistency of approach can 
be achieved by sub-contracting using the NEC3 
Engineering and Construction Subcontract (ECS) 
or the NEC3 Engineering and Construction Short 
Subcontract (ECSS). 

It is important to remember that those drafting 
the NEC3 family of contracts envisaged that the ECC 
or ECSC main contractor will procure sub-contract 
works using the ECS or ECSS. 

Main construction phase
Readers of the NEC Users’ Group newsletter will 

be familiar with the large number of projects that are 
routinely successfully procured using NEC3. NEC3 
is a suite of contracts that can be used to deliver a 
number of packages and schemes including

■ installation of utilities services
■ retail and leisure units
■ residential works procured by the client with 

private and social housing developer partners 
– as mentioned, social housing associations are 
receptive to the use of NEC contracts

■ commercial units
■ fit-out works
■ landscaping. 

On large-scale regeneration schemes, it is likely 
that the works will be procured using one or more 
main contract forms. As the NEC3 family of contracts 
is credible and widely used, banks and funds will be 
familiar with the advantages of using the documents 
when considering deliverable/fundable scheme 
documentation.

Summary
The NEC3 suite of contracts is well-suited 

to procure regeneration schemes. The Users’ 
Group would welcome feedback from members 
on any such schemes they are working on using 
NEC3. ●

For further information please contact the author 
on +44 117 917 3462 or email jonathan.brooks@
osborneclarke.com 
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In this issue we look at some of the recent hel-
pline questions asked, both for NEC2 and NEC3. 
In all cases it is assumed there are no amend-
ments that materially affect the standard NEC 
contract referred to.

NeC2

Timing of payment of contractor’s 
share
Question

On an NEC2 Engineering and Construction 
Contract (ECC) option C (target contract with 
activity schedule), the price for work done to 
date has already exceeded the target cost, and 
there will be more monthly payment certificates 
before completion of the whole of the works. 
The completion date passed months ago.

If the contractor’s share is not applied to 
project manager’s certificates, the contractor 
would effectively be overpaid at completion of 
the whole of the works. Furthermore, as the 
contract has a delay-damages provision, the pre-
liminary assessment position would be that the 
contractor would owe the employer a substantial 
sum (clause 53.3). Delay damages have been and 
are being applied.

The contractor takes the view that clause 
53.3 means that contractor’s share can only be 
applied at completion of the whole of the works. 
This appears to be the intention as set out in the 
ECC guidance notes. There is sound reasoning 
for this in the normal situation, where the price 
for work done to date does not approach the tar-
get price until near works completion. However, 
when a contract falls far behind schedule and 
costs escalate, operation of the contractor’s 
share only following completion of the whole of 
the works could lead to the contractor owing the 
employer a substantial sum at completion.

Notwithstanding the guidance notes, clause 
53.2 would appear to provide the mechanism 
for an assessment of the contractor’s share of 
the pain when the price for work done to date 
exceeds the prices (target). Clause 50.1 requires 
the project manager to assess the amount due 
and clause 50.2 defines the amount due as the 
price for work done to date less amounts to be 
paid by or retained from the contractor. An inter-
im assessment of the contractor’s share would 
appear to be required in the project manager’s 
assessment of the amount due. 

Is this a legitimate interpretation of the 
clauses?

Answer
Clause 53.3 tells you when the assessments 

of share are made. The first one, based upon 
forecasts of the final price for work done to date 
and prices (target) is made when completion is 
achieved (note – not when it should have been 
achieved). The second one is made when the final 
figures for these are known. And to make it crystal 
clear, the final sentence of 53.3 states that the 
share (whether plus or minus) is included in the 
amount due following completion. 

Clause 53.2 is irrelevant – it merely says who 
pays the share, not when that payment is calcu-
lated or becomes due. Likewise 50.2 does not 
help you either – there is no amount to be paid 
by the contractor to deduct at this stage – that 
only becomes due following completion, because 
of clause 53.3.

NeC3

Can the contractor recover 
surveying and setting-out people 
costs?
Question

We are using NEC3 ECC option D (target con-
tract with bill of quantities) and the contractor is 
claiming people costs for surveying and setting 
out under item 1 of the schedule of cost compo-
nents (SCC). 

The project manager considers this is deemed 
included under SCC item 44 as working-area 
overheads whereby, ‘the charge includes for the 
provision and use of equipment, supplies and 
services,.. for...surveying and setting out’. Is this 
correct?

Answer
Item 44 of the SCC is quite clear in that it is 

only the ‘provision and use of equipment, sup-
plies and services’ for ‘surveying and setting out’. 
It therefore includes the theodolite or other 
such equipment, batteries and so on – it does 
not include the cost of people carrying out the 
surveying and setting out. These are people cost 
under item 1 (assuming it is not a subcontractor 
providing such services). 

If you are arguing item 44 must include people 
(though it cannot as it makes no reference to 
people), then all of the other matters in item 44 
that involved people would also have their people 
costs disallowed. You would therefore not pay for 
people eating, visiting the toilet, photocopying, 
talking on the telephone, doing computer work 

or using hand tools. This would be a nonsense 
and practically impossible to administer. 

Take over by the employer
Question

We have a contract on NEC3 ECC option A 
(priced contract with activity schedule) and my 
question is on the issue of the completion certifi-
cate by the project manager.

We have completed a contract which the 
employer has taken over and is using but the 
project manager has not issued the completion 
certificate on the grounds initially that he did not 
have all the as-built drawings and hand-back infor-
mation. He now has these, but still will not issue 
the certificate until these are changed in line with 
comments he has made.

Is he correct in doing this and, when he finally 
agrees the as-built drawings, what date should he 
put on the certificate – the date that the works 
were completed and taken over on site or the 
date when he was finally happy with the as-built 
drawings?

Answer
Completion is defined in clause 11.2(2) and 

refers you to an objective statement in the works 
information telling you what work you have to do 
by the completion date. You need to look there 
first. If there are no such statements that refer to, 
for example, as-built drawings, then the employer 
has missed the benefit of this objective test and 
you revert back to a more subjective one in clause 
11.2(2), which is when the contractor has done 
all the work necessary for the employer to use 
the works and others to do their work. This is 
of course subjective as I state, but the fact the 
employer is using the works suggests the test may 
well have been passed.

However, the employer appears to have taken 
over part or all of the works, which it is entitled 
to do under clause 35. Providing the last part of 
clause 35.2 does not apply, then the project man-
ager certifies the date upon which the employer 
takes over any part of the works and its extent 
within one week of the date. This will also be a 
compensation event under clause 60.1(15) and 
may have a time/cost implication as the completion 
of the remainder may be more costly/timely due to, 
for example, access problems. This is of course for 
you with the detailed knowledge to consider.

 Further, if there are clause X7 delay damages, 
then clause X7.3 states that the delay damages 
are reduced from the date on which the part is 
taken over and a provision is stated on how to 
effect this.

 So, holding out for every last matter is fine if 
this is stated in the works information and the 
employer does not in the meantime put into 
beneficial use parts of the works by taking them 
over. It is not therefore possible to answer your 
question without having much more detail, but I 
hope this gives you a clear steer on what needs 
to be properly considered in accordance with the 
contract. 

Is there a ‘right to reject’ defective 
work?
Question

Does the NEC3 ECC automatically or otherwise 
give the employer a ‘right to reject’ the work 
done by the contractor if it does not meet agreed 
requirements?

FaQs
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Answer
The main obligation on the contractor in terms 

of quality arises in clause 20.1 which states the 
contractor provides the works in accordance with 
the works information. A defect in clause 11.2(5) 
is a part of the works which is not in accordance 
with the works information. 

There is a supervisor generally appointed by 
the employer. The supervisor and contractor have 
a reciprocal obligation under clause 42.2 to notify 
each other as soon as they find a defect up to the 
defects date. 

Clause 43.1 gives the obligation to the contrac-
tor to correct the defect. Clause 43.2 states by 
when this is to be corrected and there are other 
clauses dealing with uncorrected defects and 
accepting defects.

Project manager’s certificate of 
payment
Question

I am looking for general guidance on how to pre-
pare a project manager’s certificate on an NEC3 ECC 
option C (target contract with activity schedule).

Answer
A template ECC project manager’s certificate is 

available to NEC Users’ Group members at the NEC 
website, www.neccontract.com. A brief checklist 
is listed below of matters to be considered. 

1. Clause 50.2 tells you what constitutes the 
amount due.

2. Assess the price for work done to date – in 
option C this is defined in clause 11.2(29). 
In turn this refers to defined cost in clause 
11.2(23). The make-up of defined cost is 
either from amounts of payments due to 
subcontractors for work which is subcon-
tracted, or from the cost of components in 
the SCC for other work. You therefore need 
to know/understand what the SCC permits 
as recoverable cost.

3. From this you then need to determine if any 
disallowed costs have arisen. For this, see 
clause 11.2(25).

4. To this net total the fee is added – see 
clauses 11.2(29) and 11.2(8).

5. Add to this any other amounts to be paid to 
the contractor, for example clause X20 key 
performance indicators and clause X6 bonus 
for early completion.

6. Take away from the amounts to be paid by 
or retained from the contractor, for example, 
clause X7 delay damages and clause X16 
retention.

7. Add any taxes, for example value-added tax 
in the UK, as last sentence of clause 50.2.

8. Determine the change in the amount due in 
order to calculate actual payment due to the 
contractor, as clause 51.1.

How do I advise the contractor of 
another contractor undertaking 
additional works on site?
Question

We have an NEC3 ECC option A (priced con-
tract with activity schedule) contract carrying 
out maintenance works to an existing building 
on site. The employer would like to employ a 
specialist testing company to load-test an exist-
ing staircase to assess whether it needs to be 
strengthened as part of the works.

The contractor has asked me to issue a project 
manager’s instruction to instruct its attendance 
on the test, albeit that the contractor will have 
no involvement. Do I need to issue a project 
manager’s instruction, or would a simple notifi-
cation suffice (i.e. relying upon clause 25)?

Answer
I assume this was not part of the works 

information so you really should issue a project 
manager’s instruction to change the works 
information. If the contractor does not need to 
attend, then tell the contractor in the project 
manager’s instruction. 

However, perhaps the contractor needs to 
provide welfare and so on for the people doing 
the test, so really this should properly be part of 
the works information and will be a compensa-
tion event. ●
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NEC contracts can do 
things in many ways

rICHarD 
PaTTersON 
MOTT MaCDONalD

I read with interest the 
article in the October 
2008 newsletter (issue 
44) by Jonathan Brooks 
entitled Letting mul-
tiple contracts using 
NEC. The article was 

a useful reminder of the flexibility of the NEC3 
Framework Contract and included some hints 
on how it can be used. A couple of points I think 
deserve comment. 

Defining pieces of work
Firstly, however a client chooses to procure 

a series of ‘pieces of work’, it is vital to define 
each piece just as precisely as if each were the 
subject of a separate contract. In NEC language, 
that means making sure there is a complete and 
coherent set of

■	 contract data part one
■	 works information (or scope if a 

Professional Services Contract) and
■	 site information (if a construction contract)

The supplier will ‘respond’ with

■	 contract data part two
■	 completed activity schedule or bill of quan-

tities (depending on main option) 
■	 a programme 
■	 works information for the contractor’s design’ 

(in the case of a construction contract and if 
design from the supplier is required at this 
stage to be included in the contract).

Of course, in some situations all the above 
documents may be negotiated in parallel. It is 
also vital to ensure that the organisation’s inter-
nal governance procedures are used or adapted 
to suit this sort of procedure, and that the 
authority to accept the ‘offer’ from the supplier 
for each piece of work is properly and positively 
delegated to the person doing the accepting.

If the NEC3 Framework Contract is used, it is 
important to realise that there is only one con-
tract – and that the series of pieces of work are 
carried out under that one contract, but under 
the conditions of contract incorporated by the 
‘work package order’ or ‘time charge order’ for 
each piece of work.

ECC for works programmes
Jonathan Brooks correctly suggested that the 

NEC3 Engineering and Construction Contract 

(ECC) is designed for individual projects rather 
than a series of projects. However, it can, and has 
been, used successfully for exactly that – a pro-
gramme of works. 

We used it with Yorkshire Water way back in 
2000 for a series of packages for each of some 
600 service reservoirs at separate sites, includ-
ing feasibility, outline design and then detailed 
design and construction.1 We chose to use the 
ECC’s basic change-control process – compen-
sation events – to deal with each new piece 
of work as a new section. By working within 
the structure of the contact, we limited the Z 
clauses to less than a page. 

Mott MacDonald then took the principle on 
to water projects with North of Scotland Water 
Authority (now Scottish Water) and a bridges 
‘framework’ with Norfolk County Council, both of 
which led on to other procurement innovations.

All this, bear in mind, was before the NEC 
Framework Contract hit the shelves! ●

Reference
1. Patterson R L. Using the NEC for multiple site 

undefined contracts, Proceedings of ICE – Civil 
Engineering, 144, May 2001.

For further information please contact the author 
on +44 1223 463606 or email richard.patterson@
mottmac.com
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Date event Venue 

13 January ECC programming workshop london
14 January Introduction to the ECC london
20/21 January preparing and managing ECC contracts (2 day) Glasgow
22 January Introduction to the ECC Birmingham
27 January Engineering and Construction short Contract london
28 January NEC2: Introduction to the ECC london

03 february professional services Contract london
04 february ECC pre- and post-contract workshop Birmingham
10 february Introduction to the ECC Glasgow
11 february Role of the project manager under the ECC london

03 March Compensation events Birmingham
10 March Introduction to the ECC ascot
17 March Term service Contract Birmingham
17/18 March preparing and managing ECC contracts (2 day) london
30 March NeC users’ Group annual seminar London
31 March Introduction to the ECC Nottingham

21 april NeC users’ Group workshop edinburgh
22 april Introduction to the ECC Cardiff
28 april NeC users’ Group workshop Leeds
28 april Introduction to the ECC Manchester
29 april ECC programming workshop Glasgow
30 april NeC users’ Group workshop London

06 May professional services Contract Manchester
13 May Role of the project manager under the ECC Glasgow
19/20 May preparing and managing ECC contracts (2 day) Birmingham
20 May Introduction to the ECC london

02 June Introduction to the ECC leeds
10 June Term service Contract london
16 June Introduction to the ECC london

07 July Introduction to the ECC Newcastle
08 July ECC programming workshop Birmingham

27 august Introduction to the ECC Glasgow

08 september Introduction to the ECC london
09/10 sept. preparing and managing ECC contracts (2 day) Manchester
16 september professional services Contract Birmingham
23 september Engineering and Construction short Contract Manchester
29 september Introduction to the ECC Manchester

01 October Role of the project manager under the ECC Birmingham
06 October Introduction to the ECC Cambridge
07 October Compensation events london
13 October ECC pre- and post-contract workshop london
14 October ECC programming workshop Manchester
20 October Introduction to the ECC ascot
21/22 October preparing and managing ECC contracts (2 day) Belfast

04 November Term service Contract Manchester
10/11 November preparing and managing ECC contracts (2 day) ascot
18 November Introduction to the ECC Bristol
25 November Role of the project manager under the ECC Manchester

01 December Introduction to the ECC london

necdiary

Key: BOLD – NEC Users’ Group event, ECC – NEC3 Engineering and Construction Contract, 
All events relate to NEC3 contracts unless indicated.

For further details of courses and events please visit the NEC website at www.neccontract.com
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Howard Shiplee, director of construction of the 
UK Olympic Delivery Authority (ODA), recently 
revealed how the full NEC3 suite of contracts are 
being used to deliver facilities for the £9.3 billion 
London 2012 Olympic and Paralympic Games.

Speaking to around 200 delegates at the NEC 
Users’ Group annual seminar at the Institution 
of Civil Engineers in London on 14 April 2008, 
Shiplee said the NEC3 suite had been chosen 
both for its flexibility and for its emphasis on trust 
and collaboration. 

‘NEC3 contracts provide opportunities for 
proactive project management, project discipline, 
early-warning procedures and fair risk allocation,’ 
he said. ‘NEC3 is also recommended by the Office 
of Government Commerce and National Audit 
Office and is supported by our delivery partner.’ 

ECC option C most widely used
Shiplee confirmed that the Engineering and 

Construction Contract (ECC) option C (target 
contract with activity schedule) would be the 
most widely used NEC3 variant. ‘It incentivises 
the contractor via a gainshare / painshare mecha-
nism and the employer and contractor share the 
risks,’ he said. 

ECC is being used for the main Olympic sta-
dium at Stratford, the nearby aquatics centre, 
utilities, structures, bridges and highways. In 
addition the ECC Subcontract is expected to be 
used by all tier 1 suppliers for their major sub-
contractors. 

PSC, TSC and FC too
ODA is also using the NEC3 Professional 

Services Contract (PSC) to retain its delivery 
partner CLM – a consortium made up from 
CH2M Hill, Laing O’Rourke and Mace – as well as 
for supervisor appointments and venue design 
teams.

The NEC3 Term Service Contract (TSC) is 
being used for the logistics centres, Olympic Park 
bussing, the delivery management information 
technology system and security. Independent 
technical review appointments are being made 
under the NEC3 Framework Contract (FC).

Dispute avoidance panel
ODA has also established a unique independ-

ent dispute avoidance panel for the project. 
Chaired by original NEC author Martin Barnes, 
the panel consists of 11 construction industry 
experts and is designed to identify and resolve 
potential problems before they become contrac-
tual disputes.

According to Shiplee, ‘The panel has a senti-
nel requirement to understand the projects. It 
will be called to act by project executives from 
ODA or contractors and there is consensual 
acceptance of the panel’s decision.’ ●
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NEC usERs’ GROup 
CHaIRMaN

I was delighted to be able to launch the newest 
document in the NEC stable on 11 June 2008 at 
the UK Office of Government Commerce’s (OGC) 
procurement conference in London.

Entitled OGC fair payment practices for use 
with NEC Contracts, the new document imple-
ments OGC’s Guide to best ‘Fair Payment’ prac-
tices, which was launched last year with support 
from clients and industry (see issue 41). 

The OGC guide had two key recommendations.

■	 Public sector clients and their supply chains 
should adopt the model ‘fair payment’ char-
ter, set out in the guide. 

■	 Public sector clients should progressively 
introduce project bank accounts where practi-
cal and cost effective. 

The charter emphasises that, ‘Fair and trans-
parent payment practices are an essential under-
pinning to achieving successful integrated working 
on construction projects’. 

In publishing its new document, the NEC panel 
has given prominence to the charter. From now 
on, tenderers for NEC3-procured work should be 
advised that signing the charter is a pre-condition 
for award of a contract. 

Project bank account provisions
The new document includes a new option Z 

clause setting out project bank account provi-
sions for an NEC3 Engineering and Construction 
Contract (ECC). The clause can be adapted for 
other NEC3 contracts where a project bank 
account has been set up.

Under the new clause, the contractor is respon-
sible for setting up the account. It pays bank 
charges but keeps any interest earned on the 
account. Information from the banking sector 

suggests that project bank accounts will be cost-
neutral where the project is over £5 million. Both 
Barclays Bank and Bank of Scotland have now 
launched project bank account packages. 

The contractor should identify suppliers, 
referred to in the clause as ‘named suppli-
ers’, that will be paid directly from the project 
bank account. Other suppliers can also become 
named suppliers subject to the project manager’s 
approval. 

The contractor should then make applications 
for payment, indicating the amounts due to each 
named supplier. Once the project manager has 
issued the certificate, the employer pays the cer-
tified amount into the account after deducting 
any withheld sums. The bank makes payment on 
receipt of an authorisation signed by both contrac-
tor and employer, which confirms the payments to 
be made to the contractor and named suppliers.

Protection from insolvency
There is also a trust deed executed by the 

employer, contractor and named suppliers. This 
gives the account trust status and ring-fences it in 
the event of the contractor’s insolvency. All pay-
ments are made electronically.

The NEC panel is to be congratulated for draft-
ing provisions which are of the upmost simplicity. 
Everything is now in place to enable public-sector 
clients to implement OGC’s guidance. 

I am also aware that some private-sector cli-
ents have expressed an interest in project bank 
accounts. The Highways Agency has already 
announced it will pilot a project bank account 
before the end of the year. Procurers of the 
£16 billion Crossrail project are also considering a 
project bank account. Training is available to any-
one considering setting up a project bank account 
from Rider Levett Bucknall.

Monitoring take up
I am now going to ask a favour of NEC users. 

OGC is auditing implementation of its guidance. 
To help OGC, I would be grateful if you would 
inform NEC manager Rekha Thawrani of projects 
where the new NEC document is being used. The 
NEC panel would also be interested in this. 

Thank you in anticipation of your help. ●

For further information please contact the author 
on +44 20 7313 4920 or email ccoper@hvca.org.uk. 
For information on project bank accounts packages, 
contact Peter Day at Barclays on +44 20 7116 4210, 
email peter.day@barclayscorporate.com, and Susan 
Davies at the Bank of Scotland on +44 79 7058 6025, 
email susan.davies@bankofscotland.co.uk. For infor-
mation on project bank account training contact 
Brian Kilgallon, Rider Levett Bucknall on +44 121 
503 1500, email pbatraining@uk.rlb.com.

New option Z 
clause on project 
bank accounts

updateNEC paNEL

BelOW Both Bank of scotland and Barclays 
have launched project bank account packages

JOHN HAWKINs 
NEC paNEL sECRETaRy

As NEC panel chairman Nigel Shaw reported 
in issue 40, the consultative edition of the new 
NEC3 Supply Contract was published on the NEC 
website in September 2007 along with an intro-
ductory set of explanatory notes. The consultative 
exercise raised key issues within the contract that 
the panel is still debating. In particular the panel 
is attempting to ensure the contract is as simple 
as possible for what can be highly complex sup-
ply arrangements. 

The panel would like to thank NEC users for 
their comments on the consultative draft, which 
have proved to be very useful.

NEC forum
The first NEC forum was held in April 2008, 

which reunited past and present NEC panel 
members and others close to the development 
of NEC. The purpose of the forum was to brief 
those present of current NEC activities and to 
discuss NEC’s future.

The main debating point was the continuing 
proliferation of NEC contracts. Although the 
panel has tried not to expand the suite unnec-
essarily, various additional needs have been 
identified over the years which the contracts 
published at the time did not meet. This has led 
to the number of contracts growing from the 
original Engineering and Construction Contract 
(ECC) to include the Term Service Contract, the 
Professional Services Contract, the Framework 
Contract and, in due course, the Supply Contract. 

New alliance contract
A recent example has been the identification 

of the need for an alliance contract. With clients 
increasingly looking for greater project integra-
tion, the Strategic Forum for Construction’s 
integrated project insurance team has asked the 
panel to develop an NEC-based alliance contract. 

Initially the panel believed such a contract 
could be achieved using ECC option C (target 
contract with activity schedule) plus option X12 
(partnering), but this did not achieve the desired 
level of project integration. At its last meeting, 
the panel thus approved a specification for a new 
NEC3 Alliance Contract with drafting work likely 
to start later in the year.

The panel will continue to strive for non-pro-
liferation by only commissioning a new contract 
if the existing family does not fulfill the identified 
purpose.

National Y clauses
As reported in issue 42, NEC is increasingly 

being used for projects by local authorities and 
state-owned enterprises in New Zealand (NZ). 
Minor amendments to the contract are required to 
ensure NEC complies with NZ legislation, in par-
ticular the NZ Construction Contracts Act 2002. 

The panel recently agreed that Garry Miller and 
Lisa Curran, from NZ law firm Simpson Grierson, 
will draft amendments in the form of Y clauses 
that will ensure NEC complies with the legislation. 
These amendments will be published on the NEC 
website at www.neccontract.com. ●

For further information please contact John 
Hawkins on +44 20 7665 2217 or email john.
hawkins@ice.org.uk.



3BOOks & GuIDEs • CONTRaCTs • TRaINING • usERs’ GROup • CONsuLTaNCy • sOFTwaRE • NEwsLETTERs • CONFERENCEs

www.neccontract.com

NIGel sHAW 
NEC paNEL  
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This is one of a series of briefings prepared by the 
NEC panel to help clients, consultants and contrac-
tors overcome any difficulties or misconceptions 
they might experience when first using NEC con-
tracts. The briefing shows how the NEC approach 
encourages transparency and cooperation, helping 
to eliminate corruption and promote best practice.

Introduction
The ‘original’ NEC system was published in 1991 

as a groundbreaking best-practice process. Its prin-
cipal objective is to ‘stimulate good management of 
the relationship between the parties to a contract 
and, hence, of the work in the contract’.  

The drafting team focused on the principal objec-
tive and were not influenced by any stakeholders 
inimical to the public good of creating a process to 
deliver contract outcomes that were both

■	 good value for the client 
■	 a reasonable return for the supplier / contractor. 

From the outset it was recognised that exist-
ing published contracts were inadequate in their 
approach to certainty of outcome, particularly with 
regard to cost and programme. The project man-
agement of cost was thus seen as a critical element 
– and the resulting NEC process is in the forefront of 
providing a properly thought-out framework of cost 
management. 

By its nature, cost management requires the co-
operation of the two main parties to the contract. 
It can only be effective if there is adequate trans-
parency in the resource / cost commitment and 
accounting. 

NEC also recognises the importance of encourag-
ing a behaviour that creates best value. Efficiency 
thrives where all parties are rewarded for co-oper-
ating and achieving contract objectives, and when 
conflicts of interest are recognised and managed. 

Transparency in practice
NEC achieves transparency by making sure that 

clients and suppliers have access to the same informa-
tion at the same time, and that there are no hidden 
transactions. NEC contracts have a range of provisions 
which help to achieve a high level of transparency.

Avoiding conflicts of interest
A concern arises on some projects when an inde-

pendent technical consultant, who is responsible 
for finding solutions to issues which arise on the 
contract (sometimes issues of their own making), is 
also responsible for determining the entitlement of 
the contractor to additional time or costs for imple-
menting the solutions. NEC provides a facility for 
overcoming such concerns by appointing a project 
manager as an agent of the purchaser. The project 
manager will have a responsibility to the purchaser 
for proper administration of the contract and will 

not have to face the difficulty of having internal, hid-
den, conflicts.

The project manager is a key member of the 
contract team but, as an agent, is not independent 
of the purchaser. The project manager’s duties 
are stated in NEC but this does not prevent the 
purchaser from requiring the project manager to 
follow other appropriate processes before taking 
action, for example to obtain approval from a fund-
ing organisation. 

Encouraging openness on risk 
NEC includes a duty on both suppliers and 

project managers to notify each other immediately 
of any risk they are aware of that could compro-
mise the cost, quality or completion of the project. 
Failure by a contractor to notify an early warning 
would result in any subsequent compensation being 
reduced to the value it would have had if timely 
early warning had been given. 

The process removes any benefit to the contrac-
tor for failing to disclose potential problems before 
they occur, and thus encourages a greater degree of 
openness. 

Disclosing sub-contract terms 
NEC requires disclosure of sub-contract terms to 

the project manager. This helps overcome problems 
of onerous, usually undisclosed, sub-contract terms 
that can hinder achievement of the purchaser’s 
objectives. 

The project manager is entitled to refuse to 
accept a sub-contractor if the terms of its sub-
contract are not conducive to proper operation of 
the contract. 

A realistic programme
NEC requires the contractor to produce a 

detailed programme, including method statements 
and proposed resources, and to show allocation of 
risks and float within the programme. This can be 
provided at tender or shortly after as required by 
the purchaser, and must be updated at regular inter-
vals. The updated programme is required to show 
progress achieved and the contractor’s intentions 
for completion. The project manager can then make 
decisions in the full knowledge of how the contrac-
tor proposes to carry out the remaining work. 

In addition, an activity schedule is prepared on 
NEC contracts carried out on a lump-sum basis. 
Each activity on the schedule is linked to the pro-
gramme, thus adding to the information available 
to the project manager concerning the supplier’s 
proposals.

Managing change 
Variations, claims and modifications are man-

aged as ‘compensation events’ in NEC contracts. 
Importantly, notification of events and assessment 
of cost and time consequences is done at the time 
the event arises. This enables the project manager 
to take immediate decisions on how to deal with the 
event rather than trying to work out what cost and 
extension of time should be awarded for historic 
events. 

Assessment of compensation events comprises 
the forecast change in cost and delay to completion. 
Both are assessed on the basis of the supplier’s cur-
rent intentions as shown on an updated programme 
and not from a historic tender document. 

The project manager is entitled to seek quota-

tions for compensation events for different methods 
of dealing with the event, allowing the project man-
ager to identify the effect on the contractor’s opera-
tions of different solutions to the problem faced. 
This provides the information needed to allow a 
decision to be taken on the solution which best 
achieves the purchasers’ objectives. 

Most contracts also provide for force majeure 
events and entitle the contractor to additional time. 
In such situations, the purchaser normally has little 
control over the impact of the event on the contract 
as the contractor will decide how to deal with it and 
claim the additional time resulting. The contractor’s 
motivation in deciding the most beneficial balance 
between time and cost is usually hidden from the 
purchaser. 

However, under NEC, force majeure events are 
defined more precisely and the project manager 
makes the final decision of how to deal with them. 
The project manager will consult with the contractor 
to identify the options, then instruct the actions that 
will best achieve the purchaser’s overall objectives.

Understanding cost
Where a cost-reimbursable or target-cost option 

of an NEC contract is used, the contractor is 
required to keep detailed cost records and provide 
forecasts of future costs to the project manager at 
regular intervals. These make the project manager 
aware of the contractor’s expectations and will 
reduce the likelihood that major cost increases 
occur without warning. 

For compensation events under all NEC contract 
main options, details of the proposed cost – based 
on detailed cost schedules – must be given to the 
project manager and justified as necessary.

Correcting defects 
Unlike most contract forms, NEC imposes an 

obligation on the contractor to notify the supervisor 
of defects. There is thus no ‘hidden’ correction of 
defects. 

In addition, the time when the defects are to be 
corrected must be shown on each updated pro-
gramme. 

Avoiding and resolving disputes 
While NEC’s open and collaborative processes 

allow most disagreements to be avoided, they still 
recognise that disputes do sometimes occur. In the 
event of a dispute between the project manager 
and contractor, or between the contractor and pur-
chaser, an independent third party is immediately 
appointed to adjudicate a decision promptly. 

The process allows the parties to continue with 
the contract without suffering a breakdown in rela-
tionships or loss of transparency that often results 
from unresolved disputes. 

Managing successful outcomes
A key to successful projects is the management 

of risks before they occur and the prompt man-
agement of events when they occur. If an event 
occurs, traditional contracts mostly assume one 
party – usually the supplier – will implement a solu-
tion, but there is then nothing the other parties 
can do to change the outcome except to argue in 
hindsight. 

The NEC philosophy is that managing events is 
most successful if, before a solution is implemented, 
all parties contribute their expertise and devise 
methods of overcoming problems. This is the princi-
ple governing early warnings, compensation events, 
forecasts and so on.

NEC processes are designed to encourage co-
operative problem solving based on achieving the 
best solution for the project. However, people need 
to be well informed to do this and there is thus a 
clear synergy between transparency (access to infor-
mation) and team working (providing knowledge).

By including terms requiring both transparency 
and co-operation, the NEC simultaneously helps to 
eliminate opportunities for corruption and to pro-
mote best-practice management. ●

For further information please contact John 
Hawkins on +44 20 7665 2217 or email john.hawkins@
ice.org.uk.

achieving 
transparency under 
NEC contracts

NeC PANel BRIeFING
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JON BROOMe 
LEaDING EDGE

Authors of articles in previous issues of the NEC 
User’s Group newsletter have stated there is no 
hierarchy of documents in the NEC Engineering and 
Construction Contract (ECC).1,2 To quote Keown, the 
contract is, ‘very precise over the functions of each of 
the ... components and they do not conflict’. 

I agree with the second statement and the first in 
principle, but not necessarily in practice. To illustrate 
the point, I will give some examples of where one 
document would take precedence of the other in the 
case of an ambiguity or inconsistency between them. 
I will conclude with a generalised hierarchy for docu-
ments under ECC.

Contract data v. other documents
The contract data is an expansive appendix com-

pared with traditional conditions of contract. It

■	 significantly affects the contract structure in 
terms which main payment and secondary 
options are selected

■	 fine tunes the conditions of contract in respect 
things such as the maintenance period (or 
‘defects date’ in NEC speak), extent of damages 
and liability 

■	 by referencing other documents – such as the 
works information, site information, the pricing 
document (whether the activity schedule or 
bill of quantities) and the initial accepted pro-
gramme – it incorporates them into the contract.

Consequently the contract data would generally 
be presumed to sit above all other documents in the 
contract. However, beware of assuming this is cast in 
stone. I give two examples to illustrate my point (and 
there are others).

■	 My reading of the contract, in terms of what is 
contractually meaningful when it comes to deter-
mining the prices, is the sum of the prices in the 
activity schedule or bill of quantities, not ‘the ten-
dered total of the Prices’ as put forward by the 
contractor in contract data part 2. An arithmetic 
check is necessary.

■	 Seemingly innocuous phrases inserted by the 
contractor in documents referenced in contract 
data part 2 can undermine the application of per-
centages tendered.

Original conditions of contract v. 
option Z clauses

The legal contra-preferentum rule, now known 
as the ‘construction against the grantor’ rule, means 
that where there is ambiguity or inconsistency, the 
words will be construed against the party that drafted 
or put forward the document. In an ECC context, 
this means that there is not a problem if the option Z 
clauses clearly delete and replace the relevant original 
ECC contract clauses as written by the NEC panel. 
However, when this is not the case and there is an 

ambiguity or inconsistency, all other things are equal, 
and the interpretation will be construed against the 
employer and for the contractor.

As over 80% of disagreements on which I am asked 
to comment on are related in some way to the option 
Z clauses, there are some key lessons for employer’s 
to learn.

■	 Minimise the use of option Z clauses as, the long-
er they are, not only do you increase the risk of 
ambiguity within them but also with the original 
conditions of contract.

■	 Use people knowledgeable of the NEC condi-
tions of contract, who will know if they are creat-
ing any conflicts. I would also say use people 
who have bought into the NEC philosophy, 
rather than a traditional legalistic one, as you are 
less likely to have philosophical differences.

Bill of quantities v. ‘another document’ 
(under options B and D)

The ‘another document’ is likely to be the works 
information, but could be the site information. In the 
former, it could be that the description of work to be 
done in the works information is different from that 
in the bill of quantities. In the latter, it could be that 
the conditions in which the work is to be done are 
described differently from those shown in the site 
information.

Under option B and D clause 60.6, if the project 
manager corrects mistakes in the bill of quantities that 
are ‘due to ambiguities or inconsistencies’, then it is a 
compensation event. These ambiguities or inconsist-
encies are not limited to those in the bill of quantities, 
but could be with other documents. If the project 
manager corrects the works information as a result of 
such an inconsistency, then it is a compensation event 
under clause 60.1.

How are either of the changes assessed? Clause 
60.7 of options B and D states

‘In assessing a compensation event which results 
from a correction of an inconsistency between the Bill 
of Quantities and another document, the Contractor 
is assumed to have taken the Bill of Quantities as 
correct.’

In other words, the bill of quantities sits above 
the works information and site information when 
interpreting the contract. As per tradition, the onus 
therefore falls on the employer to make sure the bill 
of quantities complies with what is said elsewhere in 
the contract.

Employer’s works information v. 
contractor’s information for its design

Under the ECC, there may be two design docu-
ments in existence

■	 the employer’s works information which is incor-
porated into the contract by reference in contract 
data part 1

■	 the contractor’s works information which is 
incorporated into the contract by reference in 
contract data part 2.

Under traditional contracts, such as the ICE and 
JCT conditions, the employer would perhaps at 

tender give an output- or functional-based specifica-
tion – which under the NEC would be the equivalent 
of the employer’s works information. The contractor 
then ‘offers’ its price and design proposals to satisfy 
this specification – equivalent to the NEC contrac-
tor’s works information. The employer then ‘accepts’ 
the winning contractor’s ‘offer’. Under contract law, 
this effectively means that the contractor’s offer has 
overwritten the employer’s. Consequently, if there is 
an ambiguity, it is the contractor’s design information 
which has precedence.

What is the situation under ECC? Clause 60.1 (1), 
with its second supporting bullet point, reads

‘60.1 The following are compensation events
(1) The Project Manager gives an Instruction 

changing the Works Information except
■	 a change made to the Works Information 

provided by the Contractor for his design ... 
to comply with other Works Information pro-
vided by the Employer.’

So. if the contractor’s works information is 
changed to comply with the employer’s, then it is not 
a compensation event. The effect of this is that the 
employer’s works information has precedence over, 
or sits above in any hierarchy, the contractor’s.

The key change in practical terms is that the 
onus of checking for discrepancies between the two 
documents now falls upon the contractor, as it is the 
contractor that will have to bear the consequences of 
any discrepancy.

Works information v. accepted 
programme.

The accepted programme may be incorporated 
into the contract by referencing the contractor’s 
tender programme in contract data part 2. However, 
once into the contract, it should be revised regularly 
by the contractor and (it is hoped) accepted by the 
project manager, with ‘the latest programme accept-
ed by the project manager’ superseding ‘previous 
Accepted Programmes’ (clause 11.2 (1)).

Under clause 31.3, a reason for the project manag-
er not accepting a programme is, ‘it does not comply 
with the Works Information.’ So, in terms of a hierar-
chy of documents, the works information sits above 
the accepted programme.

Accepted programme v. activity 
schedule

When under options A or C, the contractor is 
allowed to submit a revision to the activity schedule if, 
due to changes, the activities in it no longer relate to 
the operations on the accepted programme (options 
A and C, clause 54.2).

Under options A and C, clause 54.3, a reason for 
the project manager not accepting a revision of the 
activity schedule is, ‘it does not comply with the 
Accepted Programme’. Hence, in terms of a hierarchy 
of documents, the accepted programme sits above 
the activity schedule.

Activity schedule v. another document 
(under options A and B)

So far, it would seem the activity schedule is at 
the bottom of the pile when it comes to hierarchy of 
documents. As there are no equivalent words with 

Is there a hierarchy of 
documents under ECC?
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respect to ambiguities or inconsistencies as per the 
bill of quantity options, the construction against the 
grantor rule applies (see above section on original 
conditions of contract v. option Z clauses). The gran-
tor is the contractor, which normally prepares the 
activity schedule to match its programming sequence. 
This is reinforced by the wording of core clause 20.1 

‘20.1  The Contractor Provides the Works in 
accordance with the Works Information’. 

In other words, if it is in the works information and 
the contractor has failed to take it off and price it in 
the activity schedule, then it is the contractor that suf-
fers. Works information and arguably site information 
thus sit above an activity schedule in any hierarchy.

However, if the employer has written the activity 
schedule and there is ambiguity or inconsistency, then 
the construction against the grantor rule would apply 
against the employer, being the party that has created 
the ambiguity.

Review and conclusion
Given the above comments, my hierarchy of 

documents under the NEC would be in the order 
illustrated below.

However, as with most contractual issues, the devil 
is in the detail. It is partly for this reason that many 
employers, in their articles of agreement, state the 
hierarchy or order of precedence of the documents 
that make up the contract if there is an ambiguity or 
inconsistency between them. I suggest they use the 
above as a starting point. ●
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For further information please contact the author on 
+44 1179 055 335 or email jon@leadingedgecc.co.uk.

GleNN HIDe 
NEC CONsuLTaNT

The recent NEC Users’ Group 
workshops on programmes 
have generated some very 
interesting discussions. 

Recurring themes are the issues of float and 
time-risk allowances. 

It seems widely accepted that, under the contract, 
project float (commonly known as total float) is 
available to either the employer or the contractor to 
absorb the effects of compensation events or lack of 
progress. I like to describe this concept as ‘whoever 
gets there first’ – although I would never advocate 
a contractor deliberately using up float for the sake 
of it! 

However, the other two types of float are not 
jointly owned and are solely the contractor’s. These 
other floats are

■	 time-risk allowance
■	 period between planned completion and the 

completion date (commonly known as terminal 
float).

Time-risk allowance
In the NEC3 Engineering and Construction 

Contract (ECC), it is a requirement in clause 31.2 
for the contractor to show provisions for time-
risk allowance on each programme submitted for 
acceptance. It conversely becomes a valid reason 
under 31.3 for the project manager not to accept a 
programme if it is not shown. 

In simple terms, time-risk allowance is the dura-
tion allowed for each activity that has been assessed 
by the contractor as a period of time risk necessary 
to ensure that the activity will be completed by 
the date required. It may be that the period of risk 
allowed for is zero, but this needs to be demon-
strated as such.

The following example illustrates the typical way 
in which time-risk allowance is assessed during pro-
gramme build-up at tender stage. 

100 m pipe installation = 1 gang (3 men) at 7 m / 
shift / gang = 14.3 shifts = 16 shifts (including 1.7 
shifts time-risk allowance)

The output estimates the operation to be com-
plete in 14.3 shifts and it has been rounded up to 16 
to allow for a small period of risk.

If a programme is produced without conscious-
ly recording time-risk allowances for operations, 
then it is possible to carry out a retrospective 
review of each programme activity and assess 
what is the quickest time that each activity could 
be completed if everything goes according to 
plan. The difference between the quickest and 
the duration allowed for on the programme is the 
time-risk allowance. 

The next consideration is how to show the time-
risk allowance on the programme. The contract is 
not explicit on this, but probably the easiest and 
most effective way is to just populate a text column 
on the bar-chart programme with the time-risk 
allowance period, as follows.

Activity Duration Time-risk 
allowance

Install 
pipework

16 days 1.7 days

It is important to remember that elements of 
time-risk allowance are only there to demonstrate 
to the project manager that risk has been assessed 
in each and every activity such that the overall pro-
gramme is more likely to be achieved. This is par-
ticularly true for critical-path activities. 

If the critical path is the quickest route to comple-
tion and has no time-risk allowances, it is unlikely 
the project will meet the planned completion date. 
The element of time-risk allowance is not available 
to mitigate the affects of a compensation event. If, 
for example, the pipework installation is delayed by 
the employer by one day, and is on the critical path, 
the activity completion, planned completion and 
completion date will all be delayed by one day and is 
not absorbed by the contractor.

A simple example of showing time-risk allowance 
on a programme is shown below.

Terminal float
The period between planned completion and 

completion date is owned by the contractor under 
the contract. This is further detailed as such in sec-
tion 31.2 of the ECC guidance notes. 

Again, if a contractor is delayed on a critical-path 
activity by the employer by one week, then any 
period of terminal float is retained by the contractor 
in any assessment on the affect of the compensa-
tion event upon the completion date. Hence both 
planned completion and completion date would 
both move out by one week. >>

Contractors’ float in 
ECC programmes

Any articles of agreement

Generalised hierarchy of documents 
under the ECC

Contract data

Conditions of contract

Option Z clauses

Bill of quantities (if option B or D)
or employer-written activity schedules

Employer’s works
information

Site
information

Contractor’s works
information

The accepted programme

Activity schedules (if option A or C)

example of a programme with time-risk allowance (TRA) shown
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In this issue we look at some of the recent hel-
pline questions asked, both for NEC2 and NEC3. 
In all cases it is assumed there are no amend-
ments that materially affect the standard NEC 
contract referred to.

NeC2

Changes in the law – option T
Question

In the NEC2 Engineering and Construction 
Contract (ECC), option T removes the risk to the 
contractor of costs arising out of changes in the 
law which occur after the contract date. The guid-
ance notes are not totally conclusive as to what 
exactly would constitute a change in the law.

I want to establish if a law such as the vehicle 
fuel levy, which was introduced in the UK in 1999 
and so was existing at the time of our contract, is 
deemed to have been changed by an increase in a 
subsequent budget or other announcement.

Answer
The change that you refer to will be a change 

to the law and will therefore trigger a compensa-
tion event. Such increases are invariably brought 
in by way of an Act or a statutory instrument, such 
as a regulation. 

The guidance notes do seem to be clear on this 
matter, since such Acts and regulations are clearly 
mentioned. In addition, two out of the three 
examples given as to what would constitute a 
compensation event (change in employment tax, 
or import duties) are changed in exactly the same 
way as vehicle fuel levy would be.

Applying option T for this change may well lead 

to some duplication if option N is also used, and 
the increase is also reflected in the indices used. It 
is a moot point as to whether or not such duplica-
tion can be taken into account when assessing 
both. Logic says it should be, but I am not sure 
that the contract strictly does, although I suspect 
most practitioners would say it should be inter-
preted to do so! 

The same would also be true of the equivalent 
option X2 in NEC3 ECC.

NeC3

Delay damages
Question

I have a situation under the NEC3 ECC where 
the contractor is some four months behind pro-
gramme. In this instance the delay has not directly 
cost the employer but it has resulted in additional 
costs in terms of consultants’ fees. Is there any 
mechanism in the ECC to recover these additional 
costs from the contractor?

Answer
I assume the contractor will achieve comple-

tion four months later than the completion date 
in the contract, and that no compensation events 
have occurred that would entitle the contractor to 
have that date changed. 

If you have used option X7 (delay damages), 
then the answer is simple – you can apply the 
stated damages (and only those damages) to any 
delay period, assuming of course the damages 
were a genuine pre-estimate of the possible loss-
es, or less than that genuine pre-estimate.

If X7 is not used, the contractor is still in 
breach of the contract – specifically clause 30.1, 
which requires the contractor to achieve comple-
tion on or before the completion date. 

Buffered programmes?
I have seen examples where contractors are 

choosing to issue what they call ‘buffered pro-
grammes’ for acceptance to the project manager. 
These programmes have the individual time-risk 
allowance elements removed from each individual 
activity and bolted on as a cumulative bar of several 
weeks at the end of the programme. 

The intent is to push for the contractor and sub-
contractors to finish each activity as early as possible, 
on the basis that if they give someone four weeks 
with one week’s time-risk allowance, then they will 
naturally take five weeks anyway. I do understand 
the problem, but suggest this is more of a change 
in attitude, mentality or culture that is needed than 
multiple programmes. 

Some contractors run two programmes – an 
unbuffered programme for the employer for accept-
ance and a buffered one for their own team and 
subcontractors. This again I would not advocate as 
I would always want to operate under a one-pro-
gramme philosophy. Having two programmes can 
cause more problems than benefits – for example, 
if someone picks up a programme, which one are 
they looking at? 

Furthermore, the bigger problems are as follows.

■	 Reason for not accepting programme includes 
being unrealistic or not practicable. I suggest 
that the chances of meeting the completion of 
each activity which no individual allowance for 
risk has been included is not realistic and hence 
is a reason for non-acceptance.

■	 At the start of a project, the global time-risk 
allowance duration at the end may be collective-
ly correct. However, half way through a project, 
how can you tell what the remaining time-risk 
allowance period should be? You may be 50% 
through a project with 50% of original time-risk 
allowance period remaining, yet you have most 
of the high-risk items left that carried 75% of the 
original time-risk allowance periods.

I do not recommend the ‘buffered’ approach 
– it is unnecessary, and deviates from the essence 
of a contract looking for a realistic, up-to-date 
programme. Furthermore, if a critical path activ-
ity had one-week time-risk allowance and was 
completed one week early, then that will bring all 
subsequent activities – including planned comple-
tion – back by one week. That will thus create a 
one-week gap between planned completion and 
the completion date (assuming previously they 
were the same), which becomes the contractor’s 
terminal float. This, by default, is not available to 
anyone other than the contractor to mitigate its 
own delays. 

To summarise, I believe time-risk allowance is best 
shown against each individual activity and as a text 
column on a programme. Once calculated, the infor-
mation sits on the programme and does not have 
to be re-evaluated, other than for new programme 
activities and compensation events. Both time-risk 
allowance and terminal float are retained by the con-
tractor and cannot be used to mitigate the affects of 
compensation events. ●

For further information please contact the author 

on +44 20 7173 5250 or email glenn.hide@birsemetro.

com. More programme details are covered in the ECC 

programming workshop (see NEC Diary on page 8). 

> continued from page 5

CHRIs GOlDsMITH 
MINsTCM

I read with interest Alan Williamson’s article in 
Construction Law Review entitled ‘The evalua-
tion of compensation events – a practical view’, 
which was circulated with issue 2 of NEC eNews, 
and would like to provide the following com-
ments based on 25 years contracting and about 
six years experience of NEC contracts in action.

My experience, like that of Alan’s, is that 
contractors issue early-warning notices as a mat-
ter of course in a process where the contract 
information or data becomes a moving target. 
Clients either cynically or out of ignorance fail 
to hold early-warning discussions or alterna-
tively respond in writing only, thus missing the 
primary purpose of the NEC style of contracting 
– that of discussion at the time rather than argu-
ment later. 

Compensation events 
– a response



As with any breach of contract, the innocent 
party (in this case the employer), is entitled to 
recover damages that naturally flow from the 
breach and which were reasonably foreseeable 
(in fact that statement is an over-simplification of 
a complex legal principle). The consultants’ fees 
appear to fall within this category and therefore 
the employer can write to the contractor seeking 
recovery, though the contractor is likely to dispute 
this and a legal case will commence. Certainly the 
letter should come from the employer as, in my 
opinion, the project manager does not have that 
power.

Management contract
Question

We are tendering an NEC3 ECC option F (man-
agement) contract that has the provision for some 
contractor lump sums for works undertaken sepa-
rately to the main works.

Can you please confirm if these lumps sums 
should be priced net of the contractor’s direct fee 
percentage as this will be added on as a separate 
percentage addition?

Answer
It is correct to say that the direct fee percentage 

will be paid in addition to any lump sum prices 
(see clauses 11.2(24) & (29)), and therefore the 
prices you quote should exclude that. 

When is a compensation event a 
compensation event?
Question

On an NEC3 ECC option C (target cost with 
activity schedule) contract, the contractor has 
notified an early warning and has requested a com-
pensation event regarding increased prices and 
shipping costs to granite imported from China.

The contractor says the ECC guidance notes for 
the schedule of cost components, item 3, state the 
definition of plant and materials (clause 11.2(12)) 
makes it clear that a charge to defined costs can 
only be made for those items which are intended 
to be included in the works.

As the granite is intended to be included in 
the works and the price increase has an effect on 
the defined cost, there is clearly a case for raising 
a compensation event to adjust the target price 
accordingly.

Clause 61.4 states that if an event has no effect 
on the defined cost, then there is no change made 
to the prices, completion date and so on. However, 
there is a change to the defined cost, which would 
imply that a compensation event should be insti-
gated.

Answer
I am afraid that your contractor has misunder-

stood the principles involved in compensation 
events.

To be a compensation event, that event must be 
listed as such in the contract. The primary place 
in the contract for such listing is in clause 60.1, 
but other compensation events are listed in main 
options B (priced contract with bill of quantities) 
and D (target contract with bill of quantities) as 
well as some of the secondary options. In addition, 
Z clauses may be used to list further compensa-
tion events or even modify existing compensation 
events. 

A simple answer therefore is that this is not a 
compensation event because none of the standard 
compensation events listed include an increase in 
the price of plant and materials and I suspect you 
would not have written a Z clause adding that.

The contractor’s reference to clause 61.4 is a 
misunderstanding of that clause. It merely confirms 
that if, what would otherwise be a compensation 
event (i.e. on the list of such events) does not in 
fact cause any increase on defined cost, then it will 
not be a compensation event. However, for this to 
happen, the event being considered has to be a 
compensation event (i.e. on the list of such events) 
in the first place. 

Put as simply as I can, the mere fact that an 
event has occurred that increases defined cost 
does not make that, in itself, a compensation event. 
However, if an event, itself listed as a compensation 
event, does occur then it will be a compensation 
event if it has caused an increase in defined cost 
(as long as the first bullet of clause 61.4 does not 
apply). That is the effect and meaning of 61.4 and 
also 63.1. 

Otherwise the contractor would be entitled to 
change the target every time any cost increased. 
That would effectively mean that option C would 
be the same as option E (cost-reimbursable con-
tract), in that every time a cost increased it would 
correspondingly increase the target, therefore bal-

ancing one against the other.
I agree with you that the contractor will be 

paid as part of the price for work done to date 
the defined cost of the granite that the contractor 
actually incurs. However, there is no compensation 
event and the total of the prices (i.e. the ‘target’) 
will not change. Therefore, in an option C contract, 
the financial ‘liability’ (or risk) of all such price 
changes (up or down) are shared between the 
parties. 

Of course the answer would be different if 
another main option had been used – with option 
A (priced contract with activity schedule) the risk 
would be entirely the contractor’s, and with option 
E the risk would be entirely the employer’s. 

Insurance cover for work to existing 
buildings
Question

I am currently drafting an NEC3 ECC form of 
contract and would be grateful if you could advise 
whether insurance of existing buildings (to be 
retained and refurbished as part of the works) 
must be taken out by the employer, or is included 
within the insurance provisions contained in the 
standard form?

Answer
If you look at the insurance table in clause 

84.2, the first row of insurance details loss of or 
damage to the works, plant and materials. This 
covers such loss and damage to the new works 
themselves. 

The third row of insurance details liability for 
loss of or damage to property (except the works, 
plant and materials and equipment). This covers, 
for example, property other than the works itself.

The contractor is thus obliged to provide both 
of these insurances unless otherwise stated in the 
contract data part one (see clause 84.1). 

It may be that the employer has an insurance 
policy in place which would cover the existing 
buildings and their refurbishment. If the employer 
has not got such insurance, then the default con-
tractual position is contractor-provided insurance 
as stated. ●

For further information please contact the author 

on +44 20 7665 2446 or email robert.gerrard@ 

neccontract.com.
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Poor project managers
My main concern is that the worst culprits are 

often professional engineers. Frequently they are 
appointed project managers despite lack of formal 
contractual training or a rudimentary understand-
ing of their own role or that of the employer under 
an NEC agreement.

 It is the crude attempts by project managers 
to shield employers from their obligations where 
the impact of change is concerned that eventu-
ally ends in adjudication and / or acrimony. This 
they do by arguing the toss on the application of 
the terms and conditions on a clause-by-clause 
basis, without any real understanding of the early-
warning and compensation-event processes, as if 
they were working under some bespoke old-style 
adversarial contract.

Lawyers also to blame
However, and despite the above, I have some 

sympathy for these project managers as it is fre-
quently external consultants or legal representatives 
of employers that suggest the adoption of an NEC 
contract. 

Why? Because NEC is one of the few contracts 
where contractors are forced to fund changes at 
their own risk, without certainty of eventual pay-
ment, when project managers avoid their duty or 
apply the final sanction by taking the employer to 
adjudication. Lawyers do not need to take any cog-
nisance of employers’ or project managers’ ability 
actually to administer the agreement – they advise 
but rarely implement where the project value is less 
than £20 million.

The need for knowledge
Obviously from what Alan Williamson implied, 

and despite NEC3 righting some of the wrongs, 
employers and contractors will continue to try 
to turn the clock back. The answer is improved 

commercial and contractual training in our uni-
versities, with more people with a live contracting 
background filling in the reality gaps that still exist 
in academia. 

The lesson, as always, is that it is ignorance we 
should fear rather than astuteness. There is still a 
whole raft of business people out there who believe 
that sharp practice is a good substitute for trust and 
knowledge. ● 

For further information please contact the author 

on +44 1642 718300 or email chris.goldsmith@car-

ronengineering.com

What do you think?
If you would like to comment on this or any 
other articles about the NEC, please email 
up to 500 words to the editor at  
simon@fullalove.com. 



NeC users’ Group members New members shown in bold

Date event Venue 

01 July Risk management Birmingham 
01 July Early warnings and compensation events Birmingham
07 July  Risk management Peterborough
07 July Early warnings and compensation events Peterborough
08 July  Risk management Cardiff 
08 July Early warnings and compensation events Cardiff
10 July Introduction to the ECC London 
16 July Term Service Contract pre- and  
 post-contract workshop London 

27 August Introduction to the ECC Glasgow

10 September Professional Services Contract Manchester
11 September ECC programming workshop Manchester
17 September Introduction to the ECC Manchester
23 September ECC project managers’ workshop Birmingham 
25 September Preparing and managing ECC contracts Glasgow
30 september (Workshop TBC) Manchester 

07 October  (Workshop TBC) london 
09 October ECC compensation events workshop London 
16 October Introduction to the ECC Ascot
29 October Preparing and managing ECC contracts Belfast

05 November ECC project managers’ workshop Manchester
13 November Introduction to the ECC Bristol
13 November Introduction to the Term Service Contract Manchester
20 November Preparing and managing ECC contracts Ascot

04 December Introduction to the ECC London

All articles in this newsletter are the opinions of the authors and do not 
necessarily reflect the views of the NEC Users’ Group, NEC office or NEC panel.

Constructive contributions to the newsletter are always welcomed and should 
be emailed to the editor Simon Fullalove at simon@fullalove.com, 
telephone +44 20 8744 2028, fax +44 20 8891 2462.

Current and past issues of the newsletter are also available on the NEC website 
at www.neccontract.com. All other enquires should be made to the NEC 
manager Rekha Thawrani, NEC, 1 Heron Quay, London, E14 4JD, telephone  
+44 20 7665 2446, fax +44 20 7538 2847, email nec@neccontract.com.
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Key: BOlD – NEC Users’ Group event, ECC – NEC3 Engineering and Construction Contract.  
All events relate to NEC3 contracts. 
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RAQuel suRAlly 
NEC EVENTs

The new NEC3 modular training workshops launched in June 2008 have 
proved very popular, with initial events in Edinburgh, Belfast, Manchester 
and London all well attended.

Each one-day workshop includes a morning module covering risk manage-
ment and the NEC, and an afternoon module covering early warnings and 
compensation events. They are designed to support users of the contract 
with the tools to manage and deliver projects effectively and on time.

Delegates can attend either module for £80 or go to both for £130. NEC 
Users’ Group members and members of supporting organisations – includ-
ing the Royal Institution of Chartered Surveyors, the Institution of Civil 
Engineers, the Chartered Institute of Building and the Institution of Civil 
Engineering Surveyors – benefit from a further 10% discount. All delegates 
also receive a copy of the NEC3 Engineering and Construction Contract 
worth £30.

Future events are planned in Birmingham, Peterborough and Cardiff – see 
Diary below for further details. ●

For further information on all NEC events, please contact Raquel Surally on +44 20 
7665 2443 or email events@neccontract.com. 

Modular workshops 
prove popular
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